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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  proposed  amendments 
to  sentencing  guidelines,  policy 
statements,  and  commentary.  Request 
for  public  comment.  Notice  of  hearing. 

SUMMARY:  The  Commission  is 
considering  promulgating  amendments 
to  the  sentencing  guidelines,  policy 
statements,  and  commentary.  The 
proposed  amendments  and  a  synopsis  of 
issues  to  be  addressed  are  set  forth 
below.  The  Commission  may  report 
amendments  to  the  Congress  on  or 
before  May  1, 1992.  Comment  is  sought 
on  all  proposals,  alternative  proposals, 
and  any  other  aspect  of  the  sentencing 
guidelines,  policy  statements,  and 
commentary. 

DATES:  Public  comment  should  be 
received  by  the  Commission  no  later 
than  March  2, 1992,  in  order  to  be 
considered  by  the  Commission  in  the 
promulgation  of  amendments  due  to  the 
Congress  by  May  1, 1992. 

The  Commission  has  scheduled  a 
public  hearing  on  these  amendments  for 
February  25. 1992,  at  9:30  a.m. 
ADDRESSES:  Comments  should  be  sent 
to:  United  States  Sentencing 
Commission,  1331  Pennsylvania  Avenue. 
NW.,  suite  1400,  Washington,  DC  20004, 
Attention:  Guideline  Comment.  The 
hearing  will  be  held  at  the  Ceremonial 
Courtroom,  United  States  Courthouse, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Courlander,  Public  Information 
Specialist,  telephone:  (202)  626-8500. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government.  The 
Commission  is  empowered  under  28 
U.S.C.  994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  The  statute 
further  directs  the  Commission  to 
periodically  review  and  revise 
guidelines  previously  promulgated  and 
authorizes  it  to  submit  guideline 
amendments  to  the  Congress  no  later 
than  the  first  day  of  May  each  year.  See 
28  U.S.C.  994  (o)  and  (p). 

Ordinarily,  the  Administrative 
Procedure  Act  rule-making  requirements 
are  inapplicable  to  judicial  agencies; 
however,  28  U.S.C.  994(x)  makes  the 
Administrative  Procedure  Act  rule- 
making  provisions  of  5  U.S.C.  553 
applicable  to  the  promulgation  of 


sentencing  guidelines  by  the 
Commission. 

The  proposed  amendments  are 
presented  in  one  of  three  formats,  each 
of  which  is  followed  by  a  statement 
explaining  the  reason  for  the 
amendment.  First,  the  majority  of  the 
amendments  are  proposed  as  speciHc 
revisions  of  a  guideline,  policy 
statement,  or  commentary.  Second,  for 
some  amendments,  the  Commission  has 
published  alternative  methods  of 
addressing  an  issue.  Commentators  are 
encouraged  to  state  their  preference 
among  listed  alternatives  or  to  suggest  a 
new  alternative.  Third,  the  Commission 
has  highlighted  certain  issues  for 
comment  and  invites  suggestions  for 
specific  amendment  language. 

Section  IBI.IO  of  the  United  States 
Sentencing  Commission  Guidelines 
Manual  sets  forth  the  Commission's 
policy  statement  regarding  retroactivity 
of  amended  guideline  ranges.  Comment 
is  requested  regarding  whether  any  of 
the  proposed  amendments  should  be 
made  retroactive  under  this  policy 
statement. 

In  amendments  presenting  alternative 
methods  addressing  an  issue,  double 
brackets  denote  the  alternative 
methods.  In  displaying  certain  proposed 
amendments,  single  brackets  are  used  to 
denote  material  to  be  deleted:  italics  are 
used  to  denote  material  to  be  added. 

Although  the  amendments  below  are 
specifically  proposed  for  public 
comment  and  possible  submission  to  the 
Congress  by  May  1, 1992,  the 
Commission  emphasizes  that  it 
welcomes  comment  on  any  aspect  of  the 
sentencing  guidelines,  policy  statements, 
and  commentary,  whether  or  not  the 
subject  of  a  proposed  amendment. 

The  amendments  below  are  derived 
from  a  variety  of  sources,  including: 
Monitoring  and  hotline  data  and  case 
law  review;  and  the  recommendations  of 
the  Judicial  Conference  of  the  United 
States,  the  Department  of  Justice,  the 
Federal  Defenders,  the  Commission’s 
Practitioners  Advisory  Group,  individual 
judges,  probation  officers,  attorneys, 
and  others. 

Note:  Publication  of  an  amendment  for 
comment  does  not  necessarily  indicate  the 
view  of  the  Commission  or  any  individual 
Commissioner  on  the  merits  of  the  proposed 
amendment. 

Authority:  28  U.S.C.,  sections  994  (a),  (o), 

(P).  (X). 

William  W.  Wilkins,  (r.. 

Chairman. 

Section  1B1.3.  Relevant  Conduct 

1(A).  Proposed  Amendment:  Section 
lBl.3(a)(l)  is  amended  by  deleting: 


“All  acts  and  omissions  committed  or  aided 
and  abetted  by  the  defendant,  or  for  which 
the  defendant  would  be  otherwise 
accountable,  that  occurred  during  the", 

and  inserting  in  lieu  thereof: 

“(A)  All  acts  and  omissions  committed, 
aided,  abetted,  counseled,  commanded, 
induced,  procured,  or  willfully  caused  by  the 
defendant;  and 

(B)  In  the  case  of  a  jointly-undertaken 
criminal  activity,  whether  or  not  charged  as  a 
conspiracy,  all  reasonably  foreseeable  acts 
and  omissions  of  others  in  furtherance  of  the 
jointly-undertaken  criminal  activity, 
that  occurred  during  the"; 

Section  lBl.3(a)(2)  is  amended  by 
deleting  “such  acts  and  omissions"  and 
inserting  in  lieu  thereof  “acts  and 
omissions  described  in  subdivisions 
(1)(A)  and  (1)(B)  above". 

The  Commentary  to  section  IBI.3 
captioned  “Application  Notes”  is 
amended  in  Note  1  by  deleting  the  first 
paragraph  and  inserting  in  lieu  thereof: 

“A  ‘jointly-undertaken  criminal  activity'  is 
a  criminal  plan,  scheme,  endeavor,  or 
enterprise  undertaken  by  the  defendant  in 
concert  with  others,  whether  or  not  charged 
as  a  conspiracy.  In  the  case  of  a  jointly- 
undertaken  criminal  activity,  subsection 
(a)(l](B]  provides  that  a  defendant  is 
accountable  for  the  conduct  (acts  and 
omissions)  of  others  that  both  was  in 
furtherance  of  the  jointly-undertaken  criminal 
activity,  and  was  reasonably  foreseeable  to 
the  defendant.  Because  a  count  may  be 
broadly  worded  and  include  the  conduct  of 
many  participants  over  a  period  of  time,  the 
scope  of  the  jointly-undertaken  criminal 
activity  is  not  necessarily  the  same  as  the 
scope  of  the  entire  conspiracy,  and  hence 
relevant  conduct  is  not  necessarily  the  same 
for  every  participant. 

Thus,  a  determination  of  the  scope  of  the 
criminal  activity  the  particular  defendant 
agreed  to  jointly  undertake  (i.e.,  the  scope  of 
the  specific  conduct  and  objectives  embraced 
by  the  defendant's  agreement)  is  required. 
The  conduct  of  others  that  was  in  furtherance 
of,  and  reasonably  foreseeable  in  connection 
with,  the  criminal  activity  that  the  defendant 
agreed  to  jointly  undertake  is  relevant 
conduct  under  this  provision.  The  conduct  of 
others  that  was  not  in  furtherance  of  the 
jointly-undertaken  criminal  activity,  or  was 
not  reasonably  foreseeable  in  connection 
with  that  criminal  activity,  is  not  relevant 
conduct  under  this  provision. 

In  determining  the  scope  of  the  criminal 
activity  that  the  particular  defendant  agreed 
to  jointly  undertake  (i.e.,  the  scope  of  the 
specific  conduct  and  objectives  embraced  by 
the  defendant’s  agreement),  the  court  may 
consider  any  explicit  or  implicit  (tacit) 
agreement,  including  any  agreement  fairly 
imputed  to  the  defendant  by  his  conduct  and 
that  of  other  participants  in  the  criminal 
activity.  For  example,  where  a  defendant 
benefited  directly,  or  expected  to  benefit 
directly,  from  the  conduct  of  others  that 
occurred  prior,  contemporaneous,  or 
subsequent  to  the  defendant's  joining  the 
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criminal  activity,  such  conduct  ordinarily 
may  be  imputed  to  be  within  the  scope  of  the 
crimmal  activity  the  defendant  agreed  to 
jointly  undertake. 

The  concept  of  reasonable  foreseeability 
has  no  bearing  on  conduct  that  the  defendant 
personally  undertakes,  aids,  abets,  counsels, 
commands,  induces,  procures,  or  willfully 
causes.  The  concept  of  reasonable 
foreseeability  is  considered  only  in  relation 
to  the  conduct  of  other  participants  that  is  in 
furtherance  of  the  jointly-undertaken  criminal 
activity.**. 

The  Commentary  to  section  lBl.3 
captioned  “Application  Notes”  is 
amended  in  Note  1  in  the  Hfth  (formerly 
second]  paragraph  by  deleting  “  ‘would 
be  otherwise  accountable’  ”  and 
inserting  in  lieu  thereof  “is 
accountable”: 

The  Commentary  to  section  lBl.3 
captioned  “Application  Notes”  is 
amended  in  Note  1  in  example  (a)  by 
deleting  “boat”  wherever  it  appears  and 
inserting  in  lieu  thereof  in  each  instance 
“ship”;  by  deleting  “any  claim  on  his 
part”  and  inserting  in  lieu  thereof  ‘*his 
claim”;  and  by  inserting  the  following 
additional  paragraph: 

"Because  the  defendant  aided  and  abetted 
the  unloading  of  the  marihuana  shipment,  no 
deteimination  of  the  reasonable 
foreseeability  of  the  acts  of  others  in 
unloading  the  shipment  is  required.  If  it  were 
found  that  the  defendant's  actions,  in  this 
example,  did  not  constitute  aiding  or  abetting 
the  importation  of  the  entire  shipment,  the 
defendant  appropriately  would  still  be 
accountable  for  the  entire  one-ton  quantity 
because  the  facts  of  the  case  (nine  other  off- 
loaders,  marihuana  in  bales)  cleariy  establish 
that  a  one-ton  quantity  of  marihuana  was 
reasonably  foreseeable.*'. 

The  Commentary  to  section  IBI.3 
captioned  “Application  Notes”  is 
amended  in  Note  1  in  example  (e)  in  the 
last  sentence  by  deleting  “if”  and 
inserting  in  lieu  thereof  “because”;  by 
inserting  (“i.e.,  the  importation  of  the 
single  shipment  of  marihuana)  that” 
immediately  following  “criminal 
activity”;  and  by  deleting  “(i.e.,  the 
importation  of  the  single  shipment  of 
marihuana)”. 

The  Commentary  to  section  IBI.3 
captioned  “Application  Notes”  is 
amended  in  Note  1  by  inserting, 
immediately  after  example  (e),  the 
following  additional  paragraphs: 

"Where  the  defendant  enters  an  ongoing 
conspiracy,  as  in  this  example,  the  scope  of 
the  speciHc  criminal  activity  that  the 
defendant  agreed  to  undertake,  and  thus  the 
defendant's  accountability  for  prior  acts  of 
other  conspirators,  must  be  determined.  One 
factor  that  appropriately  may  be  considered 
in  determining  the  scope  of  the  criminal 
activity  undertaken  by  the  defendant, 
particularly  in  a  conspiracy  that  involves 
repeated  conduct  (e.g.,  a  series  of  drug  sales 
over  time),  is  the  benefit  or  expected  benefit 


to  the  defendant.  Where  the  defendant 
benefits  directly,  or  expects  to  benefit 
directly,  from  the  prior  conduct,  such  conduct 
ordinarily  will  be  within  the  scope  of  the 
defendant's  criminal  activity.  Where  there  is 
no  direct  benebt,  such  conduct  ordinarily  will 
not  be  within  the  scope  of  the  defendant's 
criminal  activity. 

f.  Defendant  ]  knows  about  her  boyfriend's 
ongoing  drug  trafficking  activity,  but  agrees 
to  participate  in  this  activity  on  only  one 
occasion.  Defendant )  is  held  accountable 
only  for  the  drug  quantity  involved  on  that 
one  occasion. 

g.  Defendant  K  is  a  street-level  drug  dealer 
who  knows  of  other  street-level  drug  dealers 
in  the  same  geographic  area  who  sell  the 
same  type  of  dr^  as  the  defendant  sells.  The 
defendant  is  not  accountable  for  the 
quantities  of  drugs  sold  by  the  other  street- 
level  drug  dealers,  even  if  all  share  a  common 
source  of  supply,  because  be  is  not  engaged 
in  a  jointly-uiidertaken  criminal  activity  with 
them.  In  contrast.  Defendant  L,  another 
street-level  drug  dealer,  pools  his  resources 
and  profits  with  four  other  street-level  drug 
dealers.  Defendant  L's  behavior  meets  the 
criteria  for  a  jointly-undertaken  criminal 
activity.  Therefore.  Defendant  L  is 
accountable  for  the  quantities  of  drugs  sold 
by  the  four  other  dealers  during  the  course  of 
his  agreement  with  them.”. 

The  Comm^tiary  to  section  lBl.3 
captioned  “Application  Notes”  is 
amended  in  Note  2  by  deleting  the  Brst 
sentence. 

Reason  for  Amendment  This 
amendment  clariBes  the  operation  of 
this  guideline.  Material  is  moved  horn 
the  commentary  to  the  guideline  itself 
and  rephrased  for  greater  clarity,  the 
discussion  of  the  scope  of  this  provision 
in  the  conunentary  is  expanded  and 
additional  examples  are  inserted. 

lUustratioB  of  Section  lBl.3  as  Amended 
by  Proposed  Amendment  1 

Section  lBl.3.  Relevant  Conduct  (Factors 
that  Determine  the  Guideline  Range) 

(a)  Chapters  Two  (Ob^ense  Conduct)  and 
Three  (Adjustments).  Unless  otherwise 
specibed,  (i)  the  base  obense  level  where  the 
guideline  specibes  more  than  one  base 
offense  level,  (ii)  specibc  offense 
characteristics  and  (iii)  cross  references  in 
chapter  Two.  and  (iv)  adjustments  in  chapter 
Three,  shall  be  determined  on  the  basis  of  the 
following: 

(1)  (All  acts  and  omissions  committed  or 
aided  and  abetted  by  the  defendant,  or  for 
which  the  defendant  would  be  otherwise 
accountable,  that  occurred  during  the] 

(A)  All  acts  and  omissions  committed, 
aided,  abetted,  counseled,  commanded, 
induced,  procured,  or  willfully  caused  by  the 
defendant  and 

(B)  In  the  case  of  a  jointly-undertaken 
criminal  activity,  whether  ar  nat  charged  as 
a  conspiracy,  all  reasonably  foreseeable  acts 
and  omissions  of  others  in  furtherance  of  the 
jointly-undertaken  criminal  activity. 

That  occurred  during  the  commission  of  the 
offense  of  conviction,  in  preparation  for  that 
obense,  or  in  the  course  of  attempting  to 


avoid  detection  or  responsibility  for  that 
obense.  or  that  otherwise  were  in  furtherance 
of  that  offense: 

(2)  Solely  with  respect  to  offenses  of  a 
character  for  which  section  3Dl.2(d)  would 
require  groupiitg  of  multiple  counts,  all  (such 
acts  and  omissions)  acts  and  omissions 
described  in  subdivisions  (IHA)  and  (J^B) 
above  that  were  part  of  the  same  course  of 
conduct  or  common  scheme  or  plan  as  the 
obense  of  conviction: 

(3)  All  harm  that  resulted  from  the  acts  or 
omissions  specified  in  subsections  (aKi)  and 
(a)(2)  above,  and  all  harm  that  was  the  object 
of  such  acts  or  omissions;  and 

(4)  Any  other  information  specibed  in  the 
applicable  guideline. 

(b)  Chapters  Pour  (Criminal  History  and 
Criminal  Livelihood)  and  Five  (Determining 
the  Sentence).  Factors  in  Chapters  Four  and 
Five  that  establish  the  guideline  range  shall 
be  determined  on  the  basis  of  the  conduct 
and  informabon  specibed  in  the  respective 
guidelines. 

Commentary 

Application  Notes: 

1.  [Conduct  “for  which  the  defendant 
would  be  otherwise  accountable.”  as  used  in 
subsection  (aKl).  includes  conduct  that  the 
defendant  counseled,  commanded,  induced, 
procured,  or  willfully  caused.  (Cf.  18  U.S.C. 

2.)  In  the  case  of  criminal  activity  undertaken 
in  concert  with  others,  whether  or  not 
charged  as  a  conspiracy,  the  conduct  for 
which  the  defendant  '‘would  be  otherwise 
accountable”  also  includes  conduct  of  others 
in  furtherance  of  the  execution  of  the  jointly- 
undertaken  criminal  activity  that  was 
reasonably  foreseeable  by  the  defendant. 
Because  a  count  may  be  broadly  worded  and 
include  the  conduct  of  many  participants 
over  a  substantial  period  of  time,  the  scope  of 
the  jointly-undertaken  criminal  activity,  and 
hence  relevant  conduct,  is  not  necessarily  the 
same  for  every  participant.  Where  it  is 
established  that  the  conduct  was  neither 
within  the  scope  of  the  defendant's 
agreement,  nor  was  reasonably  foreseeable 
in  connection  with  the  criminal  activity  the 
defendant  agreed  to  jointly  undertake,  such 
conduct  is  not  included  in  establishing  the 
defendant's  offense  level  under  this 
guideline.) 

A  "jointly-undertaken  criminal  activity"  is 
a  criminal  plan,  scheme,  endeavor,  or 
enterprise  undertaken  by  the  defendant  in 
concert  with  others,  whether  or  not  charged 
as  a  conspiracy.  In  the  case  of  a  jointly- 
undertaken  criminal  activity,  subsection 
(a)(1)(B)  provides  that  a  defendant  is 
accountable  for  the  conduct  (acts  and 
omissions)  of  others  that  both  was  in 
furtherance  of  the  jointly-undertaken 
criminal  activity,  and  was  reasonably 
foreseeable  to  the  defendant.  Because  a 
count  may  be  broadly  worded  and  include 
the  conduct  of  many  participants  over  a 
period  of  time,  the  scope  of  the  jointly- 
undertaken  criminal  activity  is  nat 
necessarily  the  same  as  the  scope  of  the 
entire  conspiracy,  and  hence  relevant 
conduct  is  not  necessarily  the  same  for  every 
participant 
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Thus,  a  determination  of  the  scope  of  the 
criminal  activity  the  particular  defendant 
agreed  to  jointly  undertake  (i.e.,  the  scope  of 
the  specific  conduct  and  objectives  embraced 
by  the  defendant’s  agreement)  is  required. 

The  conduct  of  others  that  was  in  furtherance 
of,  and  reasonably  foreseeable  in  connection 
with,  the  criminal  activity  that  the  defendant 
agreed  to  jointly  undertake  is  relevant 
conduct  under  this  provision.  The  conduct  of 
others  that  was  not  in  furtherance  of  the 
jointly-undertaken  criminal  activity,  or  was 
not  reasonably  foreseeable  in  connection 
with  that  criminal  activity,  is  not  relevant 
conduct  under  this  provision. 

In  determining  the  scope  of  the  criminal 
activity  that  the  particular  defendant  agreed 
to  jointly  undertake  (i.e.,  the  scope  of  the 
specific  conduct  and  objectives  embraced  by 
the  defendant’s  agreement),  the  court  may 
consider  any  explicit  or  implicit  (tacit) 
agreement,  including  any  agreement  fairly 
imputed  to  the  defendant  by  his  conduct  and 
that  of  other  participants  in  the  criminal 
activity.  For  example,  where  a  defendant 
benefited  directly,  or  expected  to  benefit 
directly,  from  the  conduct  of  others  that 
occurred  prior,  contemporaneous,  or 
subsequent  to  the  defendant’s  joining  the 
criminal  activity,  such  conduct  ordinarily 
may  be  imputed  to  be  within  the  scope  of  the 
criminal  activity  the  defendant  agreed  to 
jointly  undertake. 

The  concept  of  reasonable  foreseeability 
has  no  bearing  on  conduct  that  the  defendant 
personally  undertakes,  aids,  abets,  counsels, 
commands,  induces,  procures,  or  willfully 
causes.  The  concept  of  reasonable 
foreseeability  is  considered  only  in  relation 
to  the  conduct  of  other  participants  that  is  in 
furtherance  of  the  jointly-undertaken 
criminal  activity. 

In  the  case  of  solicitation,  misprision,  or 
accessory  after  the  fact,  the  conduct  for 
which  the  defendant  (“would  be  otherwise 
accountable"]  is  accountable  includes  all 
conduct  relevant  to  determining  the  offense 
level  for  the  underlying  offense  that  was 
known,  or  reasonably  should  have  been 
known,  by  the  defendant. 

Illustrations  of  Conduct  for  Which  the 
Defendant  is  Accountable 
***** 

a.  Defendant  A,  one  of  ten  off-loaders  hired 
by  Defendant  B,  was  convicted  of 
importation  of  marihuana,  as  a  result  of  his 
assistance  in  off-loading  a  (boat)  ship 
containing  a  one-ton  shipment  of  marihuana. 
Regardless  of  the  number  of  bales  of 
marihuana  that  he  actually  unloaded,  and 
notwithstanding  (any  claim  on  his  part]  his 
claim  that  he  was  neither  aware  of,  nor  could 
reasonably  foresee,  that  the  (boat]  ship 
contained  this  quantity  of  marihuana. 
Defendant  A  is  held  accountable  for  the 
entire  one-ton  quantity  of  marihuana  on  the 
(boat]  ship  because  he  aided  and  abetted  the 
unloading,  and  hence  the  importation,  of  the 
entire  shipment. 

Because  the  defendant  aided  and  abetted 
the  unloading  of  the  marihuana  shipment,  no 
determination  of  the  reasonable 
foreseeability  of  the  acts  of  others  in 
unloading  the  shipment  is  required.  If  it  were 
found  that  the  defendant’s  actions,  in  this 
example,  did  not  constitute  aiding  or  abetting 


the  importation  of  the  entire  shipment,  the 
defendant  appropriately  would  still  be 
accountable  for  the  entire  one-ton  quantity 
because  the  facts  of  the  case  (nine  other  off- 
loaders,  marihuana  in  bales)  clearly 
establish  that  a  one-ton  quantity  of 
marihuana  was  reasonably  foreseeable. 
***** 

e.  Defendants  H  and  1  engaged  in  an 
ongoing  marihuana  importation  conspiracy  in 
which  Defendant  |  was  hired  only  to  help  off¬ 
load  a  single  shipment.  Defendants  H,  1.  and  ) 
are  included  in  a  single  count  charging 
conspiracy  to  import  marihuana.  For  the 
purposes  of  determining  the  offense  level 
under  this  guideline.  Defendant )  is 
accountable  for  the  entire  single  shipment  of 
marihuana  he  conspired  to  help  import  and 
any  acts  or  omissions  in  furtherance  of  the 
importation  that  were  reasonably 
foreseeable.  He  is  not  accountable  for  prior 
or  subsequent  shipments  of  marihuana 
imported  by  Defendants  H  or  I  (if)  because 
those  acts  were  beyond  the  scope  of,  and  not 
reasonably  foreseeable  in  connection  with, 
the  criminal  activity  (i.e.,  the  importation  of 
the  single  shipment  of  marihuana)  that  he 
agreed  to  jointly  undertake  with  Defendants 
H  and  1  ((i.e.,  the  importation  of  the  single 
shipment  of  marihuana)]. 

Where  the  defendant  enters  an  ongoing 
conspiracy,  as  in  this  example,  the  scope  of 
the  specific  criminal  activity  that  the 
defendant  agreed  to  undertake,  and  thus  the 
defendant’s  accountability  for  prior  acts  of 
other  conspirators,  must  be  determined.  One 
factor  that  appropriately  may  be  considered 
in  determining  the  scope  of  the  criminal 
activity  undertaken  by  the  defendant, 
particularly  in  a  conspiracy  that  involves 
repeated  conduct  (e.g.,  a  series  of  drug  sales 
over  time),  is  the  benefit  or  expected  benefit 
to  the  defendant.  Where  the  defendant 
benefits  directly,  or  expects  to  benefit 
directly,  from  the  prior  conduct,  such  conduct 
ordinarily  will  be  within  the  scope  of  the 
defendant’s  criminal  activity.  Where  there  is 
no  direct  benefit,  such  conduct  ordinarily 
will  not  be  within  the  scope  of  the 
defendant’s  criminal  activity. 

f.  Defendant  /  knows  about  her  boyfriend's 
ongoing  drug  trafficking  activity,  but  agrees 
to  participate  in  this  activity  on  only  one 
occasion.  Defendant  /  is  held  accountable 
only  for  the  drug  quantity  involved  on  that 
one  occasion. 

g.  Defendant  K  is  a  street-level  drug  dealer 
who  knows  of  other  street-level  drug  dealers 
in  the  same  geographic  area  who  sell  the 
same  type  of  drug  as  the  defendant  sells.  The 
defendant  is  not  accountable  for  the 
quantities  of  drugs  sold  by  the  other  street- 
level  drug  dealers,  even  if  all  share  a 
common  source  of  supply,  because  he  is  not 
engaged  in  a  jointly-undertaken  criminal 
activity  with  them.  In  contrast.  Defendant  L 
another  street-level  drug  dealer,  pools  his 
resources  and  profits  with  four  other  street- 
level  drug  dealers.  Defendant  L’s  behavior 
meets  the  criteria  for  a  jointly-undertaken 
criminal  activity.  Therefore,  Defendant  L  is 
accountable  for  the  quantities  af  drugs  sold 
by  the  four  other  dealers  during  the  course  of 
his  agreement  with  them. 

2.  (“Such  acts  and  omissions  that  were  part 
of  the  same  course  of  conduct  or  common 


scheme  or  plan  as  the  offense  of  conviction," 
as  used  in  subsection  (a)(2),  refers  to  acts  and 
omissions  committed  or  aided  and  abetted  by 
the  defendant,  or  for  which  the  defendant 
would  be  otherwise  accountable,  that  were 
part  of  the  same  course  of  conduct  or 
common  scheme  or  plan  as  the  offense  of 
conviction.] 

***** 

(B).  Proposed  Amendment;  The 
Commentary  to  section  lBl.3  captioned 
“Application  Notes”  is  amended  by 
inserting  the  following  additional  notes; 

“8.  ‘Common  scheme  or  plan'  and  ‘same 
course  of  conduct'  are  two  closely-related 
concepts. 

(A)  Common  scheme  or  plan.  For  two  or 
more  offenses  to  constitute  part  of  a  common 
scheme  or  plan,  they  must  be  substantially 
connected  to  each  other,  and  linked  by 
common  evidence.  Factors  that  appropriately 
are  considered  in  this  determination  include 
common  victims,  common  accomplices, 
common  purpose,  and  similar  modus 
operand!.  For  example,  the  conduct  of  five 
defendants  who  together  defrauded  a  group 
of  investors  by  computer  manipulations  that 
unlawfully  transferred  funds  over  an 
eighteen-month  period  would  qualify  as  a 
common  scheme  or  plan  on  the  basis  of  any 
of  the  above  listed  factors;  i.e.,  the 
commonality  of  victims  (the  same  investors 
were  defrauded  on  an  ongoing  basis), 
commonality  of  offenders  (the  conduct 
constituted  an  ongoing  conspiracy), 
commonality  of  purpose  (to  defraud  the  group 
of  investors),  and  similarity  of  modus 
operand!  (the  same  or  similar  computer 
manipulations  were  used  to  execute  the 
scheme).  Offenses  may  meet  the  criteria  of  a 
common  scheme  or  plan  whether  or  not  they 
fall  within  the  time  frame  that  would  also 
qualify  them  as  part  of  the  same  course  of 
conduct. 

(B)  Same  course  of  conduct.  Offenses  that 
do  not  qualify  as  part  of  a  common  scheme  or 
plan  may  nonetheless  qualify  as  part  of  the 
same  course  of  conduct  if  they  are 
sufficiently  connected  or  related  to  each 
other  as  to  warrant  the  conclusion  that  they 
are  part  of  a  single  episode,  spree,  or  ongoing 
series  of  offenses.  Factors  appropriate  to 
consider  in  this  determination  are  the  time 
interval  between  the  offenses  and  the 
similarity  of  the  offenses.  As  section 
lBl.3(a)(2)  applies  only  to  offenses  of  a 
character  that  would  be  grouped  under 

§  3Dl.2(d),  such  offenses  will  be  similar  in 
character  (e.g.,  a  series  of  thefts,  a  series  of 
thefts  and  forgeries,  or  a  series  of  drug  sales). 
As  a  general-^ut  not  absolute — standard, 
offenses  that  are  similar  in  character  and  are 
committed  at  intervals  of  120  days  or  less 
appropriately  are  considered  as  part  of  the 
same  course  of  conduct.  Note  that  in  the  case 
of  a  series  of  such  offenses  committed  at 
intervals  of  120  days  or  less  (e.g.,  a  series  of 
four  thefts  each  90  days  apart)  all  the 
offenses  ordinarily  would  be  considered  part 
of  the  same  course  of  conduct  even  though 
the  total  time  from  the  first  to  last  offense 
may  have  exceeded  120  days. 

Due  to  the  nature  of  tax  offenses,  a 
different  time  interval  between  offenses  is 
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ordinarily  appropriate  for  this  detennination. 
For  example,  a  failure  to  file  income  tax 
returns  for  consecutive  years,  or  the  filing  of 
fraudulent  income  tax  returns  in  consecutive 
years,  ordinarily  would  constitute  the  same 
course  of  conduct  because  such  returns  are 
required  only  at  yeariy  intervals.  T^e 
detennination  of  the  same  course  of  conduct 
or  common  scheme  or  plan  in  tax  cases  is 
addressed  in  Application  Note  3  of  the 
Commentary  to  section  2T1.1  (Tax  Evasion). 

Although  the  term  'same  course  of  conduct* 
may  also  be  used  in  connection  with 
dissimilar  offenses  committed  within  a  short 
span  of  time  (e.g„  a  ‘spree*  in  which  a 
defendant  assaults  a  neighbor,  steals  a  car, 
and  unlawfully  possesses  a  controlled 
substance  within  a  period  of  several  hours 
appropriately  might  be  considered  the  same 
course  of  conduct],  this  facet  of  the  term  has 
no  applicability  to  cases  under  section 
lBl.3(a)(2)  because  S  lBl.3(a)(2)  only  applies 
to  offenses  of  a  similar  character.**. 

Reason  for  Amendment:  Hhxs 
amendment  provides  guidance  as  to  the 
scope  of  the  terms  “same  course  of 
conduct*’  and  "common  scheme  or 
plan.” 

Section  1B1.8.  Use  of  Certain 
Information 

2(A).  Proposed  Amendment:  The 
Commentary  to  section  IBI.8  captioned 
“Application  Notes”  is  amended  in  Note 
1  by  deleting  “this  guideline”  and 
inserting  in  lieu  thereof  “the  guideline 
itself*,  by  inserting  “(an  upward 
departure,  or  a  sentence  at  a  higher 
point  within  the  applicable  guideline 
range)**  immediately  following 
“increased  sentence”,  and  by  inserting 
the  following  additional  sentence  at  the 
end: 

“In  contrast,  in  determining  whether  a 
downward  departure  from  the  applicable 
guideline  range  is  warranted  pursuant  to  a 
government  motion  under  S  5K1.1 
(Substantial  Assistance  to  Authorities)  and 
the  extent  of  any  such  downward  departure, 
consideration  of  such  information  is 
appropriate.**. 

Reason  for  Amendment:  This 
amendment  clarifies  the  operation  of  the 
guideline  and  policy  statements 
contained  in  the  accompanying 
commentary.  Under  this  section,  (1) 
information  covered  by  the  guideline 
may  not  be  used  to  determine  the 
applicable  guideline  range;  (2)  an 
upward  departure  on  the  basis  of  such 
information  would  be  contrary  to  the 
Commission’s  policy  statement 
contained  in  Application  Note  1  (and, 
consequently,  would  be  appealable  as 
unreasonable);  and  (3)  the  use  of  such 
information  to  set  a  higher  sentence 
within  the  applicable  guideline  range 
also  would  be  contrary  to  the 
Commission’s  policy  statement 
contained  in  Application  Note  1.  In 
contrast,  use  of  such  information  would 


be  appropriate  in  considering  whether, 
ard  ts  what  extent,  a  downward 
depa»1ure  under  section  5K1.1 
(Substantial  Assistance  to  Authorities) 
is  warranted. 

(B).  Proposed  Amendment:  Section 
iBl.^a)  is  amended  in  the  first  sentence 
by  inserting  “or  the  defendant” 
immediately  following  “others”. 

The  Commentary  to  section  lBl.8 
captioned  “Application  Notes”  is 
amended  in  Note  1  in  the  second 
sentence  by  inserting  “or  himself* 
immediately  following  “co- 
conspirators”,  and  in  the  third  sentence 
by  inserting  “or  to  disclose  additional 
unlawful  conduct  of  himself’ 
immediately  following  “offenders”. 

Reason  for  Amendment:  Section  lBl.8 
currently  does  not  permit  the 
government  to  agree  not  to  use  self- 
incriminating  information  against  a 
defendant  who  wishes  to  plead  and 
cooperate  unless  the  cooperation 
consists  of  “providing  information 
concerning  unlawful  activities  of 
others.”  As  a  result,  some  have  argued 
that  defendants  who  have  no  such 
information  have  no  incentive  to  plead 
guilty  and  cooperate  other  than  the  two- 
level  reduction  for  acceptance  of 
responsibility.  This  amendment 
broadens  §  IBI.8  to  provide  that 
incriminating  information  provided  by 
the  defendant  as  part  of  a  cooperation 
argument  with  the  government  shall  not 
be  used  to  determine  the  applicable 
guideline  range  in  cases  in  which  the 
only  information  provided  pertains  to 
the  defendant’s  own  unlawful  activities. 

Proposed  New  Section:  Section  lBl.12 
Persons  Sentenced  Under  the  Federal 
Juvenile  Delinquency  Act  (Policy 
Statement) 

3.  Proposed  Amendment:  Chapter 
One,  part  B.  is  amended  by  inserting  at 
the  end: 

Section  lBl.12.  Persons  Sentenced  Under 
the  Federal  |uvenile  Delinquency  Act  (Policy 
Statement) 

(a)  The  sentencing  guidelines  do  not  apply 
to  a  defendant  sentenced  under  the  Federal 
luvenile  Delinquency  Act  (18  U.S.C.  $  §  5031- 
5042).  Nevertheless,  the  guidelines  can 
provide  an  appropriate  starting  point  for 
considering  a  sentence  in  such  cases. 

(b)  A  sentence  for  a  juvenile  delinquent 
that  is  above  the  guideline  range  applicable 
to  an  otherwise  similarly  situated  adult 
defendant  should  be  accompanied  by  specific 
reasons  justifying  such  sentence. 

(c)  To  the  extent  that  a  juvenile 
delinquent’s  age  and  youthfulness,  and  lesser 
culpability  associated  with  such  age  and 
youthfulness,  distinguish  the  juvenile 
delinquent  from  an  otherwise  similarly 
situated  adult  defendant,  a  sentence  that  is 
below  the  guideline  range  applicable  to  an 
otherwise  similarly  situated  adult  defendant 
may  be  appropriate.**. 


Reason  for  Amendment:  This 
amendment  adds  a  policy  statement 
addressing  the  sentencing  of  juvenile 
delinquents.  Currently,  the  guidelines 
provide  no  direction  for  the  sentencing 
of  juvenile  delinquents.  This  amendment 
is  consistent  with  the  thrust  of  18  U.S.C. 
3553(b).  which  provides:  “In  the  absence 
of  an  applicable  sentencing  guideline  in 
the  case  of  an  offense  other  than  a  petty 
offense,  the  court  shall  also  have  due 
regard  for  the  relationship  of  the 
sentence  imposed  to  sentences 
prescribed  by  guidelines  applicable  to 
similar  offenses  and  offenders,  and  to 
applicable  policy  statements  of  the 
Sentencing  Commission.” 

Chapter  Two,  Part  A,  Subpart  3 — 
Criminal  Sexual  Abuse 

4(A).  Proposed  Amendment:  Section 
2A3.2  is  amended  by  inserting  the 
following  additional  subsection; 

“(c)  Cross  Reference 

(1)  If  the  Odense  involved  criminal  sexual 
abuse  or  attempt  to  commit  criminal  sexual 
abuse  or  assault  with  the  intent  to  commit 
criminal  sexual  abuse  (as  defined  in  18  U.S.C. 
2241  or  2242),  apply  section  2A3.1  (Criminal 
Sexual  Abuse;  Attempt  or  Assault  with  the 
Intent  to  Commit  Criminal  Sexual  Abuse).**. 

Section  2A3.4  is  amended  b^  inserting 
the  following  additional  subsection: 

“(c)  Cross  References 

(1)  If  the  offense  involved  criminal  sexual 
abuse  or  attempt  to  commit  criminal  sexual 
abuse  or  assault  with  the  intent  to  commit 
criminal  sexual  abuse  (as  defined  in  18  U.S.C. 
2241  or  2242).  apply  section  2A3.1  (Criminal 
Sexual  Abuse;  Attempt  or  Assault  with  the 
Intent  to  Commit  Criminal  Sexual  Abuse).**. 

(2)  If  the  offense  involved  criminal  sexual 
abuse  of  a  minor  (as  defined  in  18  U.S.C. 
2243(a)),  or  attempt  to  commit  criminal  sexual 
abuse  of  a  minor,  apply  section  2A3.2 
(Criminal  Sexual  Abuse  of  a  Minor  or 
Attempt  to  Commit  Such  Acts),  if  the 
resulting  offense  level  is  greater  than  that 
determined  above.”. 

Reason  for  Amendment:  This 
amendment  cross  references  section 
2A3.2  to  section  2A3.1,  and  section 
2A3.4  to  sections  2A3.1  and  2A3.2.  A 
review  of  cases  sentenced  under  these 
guidelines  indicates  that  a  significant 
proportion  of  cases  sentenced  under 
section  2A3.2  and  section  2A3.4  clearly 
involved  conduct  that  would  more 
appropriately  be  covered  under  an 
offense  guideline  applicable  to  more 
serious  sexual  abuse  cases.  The 
proposed  cross  references  are  designed 
to  address  this  issue. 

A  report  concerning  the  sexual  abuse 
guidelines  and  related  guidelines 
involving  minor  victims  is  available  for 
inspection  at  the  Commission’s  offices. 

(B).  Proposed  Amendment:  Section 
2A3.1  (b)(3)  is  amended  by  inserting: 


94 


Federal  Register  /  Vol.  57,  No.  1  /  Thursday,  January  2,  1992  /  Notices 


“(A)”  immediately  following  “victim 
was";  and  by  deleting  “was  a 
corrections  employee,  or"  and  inserting 
in  lieu  thereof  ",  or  (B)". 

Section  2A3.1  is  amended  by  inserting 
the  following  additional  subsection: 

“(d)  Special  Instruction 

(1)  If  the  offense  occurred  in  a  correctional 
facility  and  the  victim  was  a  corrections 
employee,  the  offense  shall  be  deemed  to 
have  an  official  victim  for  purposes  of 
subsection  (a)  of  section  3A1.2  (Official 
Victim).". 

The  Commentary  to  section  2A3.1 
captioned  “Application  Notes"  is 
amended  by  renumbering  Note  3  as 
Note  4  and  inserting  the  following 
additional  note: 

“3.  Subsection  (b)(3),  as  it  pertains  to  a 
victim  in  the  custody,  care,  or  supervisory 
control  of  the  defendant,  is  intended  to  have 
broad  application  and  is  to  be  applied 
whenever  the  victim  is  entrusted  to  the 
defendant,  whether  temporarily  or 
permanently.  For  example,  teachers,  day  care 
providers,  baby-sitters,  or  other  temporary 
caretakers  are  among  those  who  would  be 
subject  to  this  enhancement.  In  determining 
whether  to  apply  this  enhancement,  the  court 
should  look  to  the  actual  relationship  that 
existed  between  the  defendant  and  the  victim 
and  not  simply  to  the  legal  status  of  the 
defendant-victim  relationship.". 

The  Commentary  to  section  2A3.2 
captioned  “Application  Notes"  is 
amended  by  renumbering  Note  2  as 
Note  3  and  inserting  the  following 
additional  note: 

“2.  Subsection  (b)(l]  is  intended  to  have 
broad  application  and  includes  offenses 
involving  a  minor  entrusted  to  the  defendant, 
whether  temporarily  or  permanently.  For 
example,  teachers,  day  care  providers,  baby¬ 
sitters,  or  other  temporary  caretakers  are 
among  those  who  would  be  subject  to  this 
enhancement.  In  determining  whether  to 
apply  this  enhancement,  the  court  should 
look  to  the  actual  relationship  that  existed 
between  the  defendant  and  the  victim  and 
not  simply  to  the  legal  status  of  the 
defendant-victim  relationship.”. 

The  Commentary  to  section  2A3.4 
captioned  “Application  Notes"  is 
amended  by  renumbering  Note  3  as 
Note  4  and  inserting  the  following 
additional  note: 

“3.  Subsection  (b)(3)  is  intended  to  have 
broad  application  and  is  to  be  applied 
whenever  the  victim  is  entrusted  to  the 
defendant,  whether  temporarily  or 
permanently.  For  example,  teachers,  day  care 
providers,  baby-sitters,  or  other  temporary 
caretakers  are  among  those  who  would  be 
subject  to  this  enhancement.  In  determining 
whether  to  apply  this  enhancement,  the  court 
should  look  to  the  actual  relationship  that 
existed  between  the  defendant  and  the  victim 
and  not  simply  to  the  legal  status  of  the 
defendant-victim  realtionship.". 

Reason  for  Amendment:  This 
amendment  removes  an  anomaly 


between  section  2A3.1(b](3)  and  section 
3A1.2(a).  In  addition,  this  amendment 
adds  application  notes  to  clarify  the 
scope  of  sections  2A3.1(b)(3), 
2A3.2(b)(l),  and  2A3.4(b)(3),  using 
language  derived  from  application  notes 
pertaining  to  similar  specific  offense 
characteristics  in  chapter  Two,  part  G. 

Section  2B1.1  Larceny,  Embezzlement, 
and  Other  Forms  of  Theft; 

Section  2F1.1  Fraud  and  Deceit 

5.  Proposed  Amendment:  Section 
2Bl.l(b)  is  amended  by  deleting 
subdivision  (5);  by  renumbering 
subdivisions  (6)  and  (7)  as  (5)  and  (6); 
and  by  deleting  subdivision  (1)  in  its 
entirety  and  inserting  in  lieu  thereof  the 
following: 

“(1)  If  the  loss  exceeded  $100,  increase  the 
offense  level  as  follows; 


Loss  (Apply  the  greatest) 

Increase  in 
level 

(fl)  More  than  $1 ,000 

add  2 

(D)  More  than  $2,000 . 

add  3 

(F)  More  than  $6,000 . 

add  5 

(G)  More  than  $11,000 . 

add  6 

(H)  More  than  $20,000 . 

add  7 

add  8 

add  9 

(M)  More  than  $300,000 . 

add  12 

(N)  More  than  $500,000 . 

add  13 

(0)  More  than  $900,000 . 

add  14 

(Q)  More  than  $2,750,000 . 

add  16 

add  17 

add  19 

(U)  More  than  $25,000,000 . 

add  20 

add  21 

(W)  More  than  $80,000,000 . 

add  22.” 

The  Commentary  to  section  2B1.1 
captioned  “Application  Notes"  is 
amended  by  deleting  “  'More  than 
minimal  planning,’  ‘firearm,’  "  and 
inserting  in  lieu  thereof  ’’  ’Firearm’  ”; 
and  by  deleting  Application  Note  13  in 
its  entirety. 

The  Commentary  to  section  2B1.1 
captioned  “Background”  is  amended  by 
deleting  the  second  paragraph  in  its 
entirety. 

Section  2Fl.l(b)  is  amended  by 
deleting  subdivision  (2);  by  renumbering 
subdivisions  (3)  through  (6)  as  (2) 
through  (5);  and  by  deleting  subdivision 
(1)  in  its  entirety  and  inserting  in  lieu 
thereof  the  following: 

“(1)  If  the  loss  exceeded  $2,000,  increase 
the  offense  level  as  follovvs: 


Loss  (Apply  the  greatest) 

\  Increase  in 
/  level 

(A)  $2,000  or  less . ( 

'  add  2 

'  add  3 

'  add  5 

1  add  6 

(H)  More  than  $60,000 . 

add  7 

(j)  More  than  $175,000 . 

add  9 

(k)  More  than  $300,000 . 

(L)  More  than  $500,000 . 

add  11 

(M)  More  than  $900,000 . 

add  12 

add  13 

(O)  More  than  $2, 750^000 . 

(P)  More  than  $5  000,000 . 

add  15 

(R)  More  than  $15,000  000 . 

add  17 

(Sj  More  than  $25,000,000 . 

add  18 

add  19 

(U)  More  than  $80,000,000 . 

add  20.". 

The  Commentary  to  section  2F1.1 
captioned  “Application  Notes”  is 
amended  by  deleting  Application  Notes 
2  and  3  in  their  entirety  and  by 
renumbering  Application  Notes  4 
through  18  as  Application  Notes  2 
through  16. 

The  Commentary  to  section  2F1.1 
captioned  “Background"  is  amended  by 
deleting  the  second  and  third 
paragraphs  in  their  entirety. 

Reason  for  Amendment:  This 
amendment  seeks  to  increase  the  clarity 
of  sections  2B1.1  and  2F1.1  and  to  cause 
their  application  to  be  more  uniform. 

The  specific  offense  characteristic  of 
“more  than  minimal  planning”  has 
proven  difficult  to  apply  consistently  in 
practice.  This  amendment  would 
eliminate  the  specific  offense 
characteristic  of  “more  than  minimal 
planning"  and  build  the  two-level 
increase  for  “more  than  minimal 
planning”  into  the  loss  tables.  This 
would  be  accomplished  by  extending 
the  loss  tables  by  two  additional  levels, 
thereby  spreading  out  the  loss  amounts. 
The  effect  would  be  to  provide  no 
increase  for  “more  than  minimal 
planning"  at  the  lowest  loss  amounts,  to 
provide  for  a  full  two-level  increase  at 
the  highest  loss  amounts,  and  to  taper 
the  two-level  increase  into  the  loss 
tables  as  loss  amounts  increase. 

Additional  Issues  for  Comment:  1.  As 
the  Commission  considers  revisions  to 
the  loss  table  in  sections  2B1.1  and 
2F1.1,  it  will  consider  comparable 
changes  to  other  guideline  sections  that 
contain  loss  tables,  including  section 
2T4.1.  The  Commission  requests 
comment  with  regard  to  the  conforming 
changes  appropriate  if  the  loss  tables 
are  revised  in  sections  2B1.1  and  2F1.1. 

2.  In  connection  with  this  amendment 
the  Commission  is  considering  a  number 
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of  possible  loss  tables.  Comment  is 
requested  on  the  tables  set  forth  below. 
The  tables  differ  with  regard  to  the  rate 
at  which  the  loss  amounts  increase.  The 
tables  in  the  proposed  amendment 
above  contain  loss  amounts  that 
increase  at  approximately  a  constant 
rate.  Tables  1  and  2  below  are 
constructed  such  that  the  rate  of 
increase  gradually  declines,  with  the 
more  rapid  rate  of  decline  in  Table  2.  If 
Table  1  or  Table  2  is  used  for  section 
2F1.1,  a  comparable  table  will  be  used 
for  section  2B1.1. 

Table  3  below  is  constructed  with 
two-level  rather  than  one-level 
increases.  A  table  with  two-level 
increases  is  being  considered  because  it 
should  reduce  the  frequency  with  which 
sentencing  hearings  would  be  necessary 
in  order  to  determine  the  applicable 
offense  level.  By  reducing  the  length  of 
the  table  and  increasing  the  spread 
between  loss  amounts,  factual  disputes 
should  arise  less  frequently  relative  to 
the  appropriate  offense  level.  If  a  table 
such  as  Table  3  is  used  for  section  2F1.1, 
a  comparable  table  will  be  used  for 
section  2B1.1. 

Table  1:  Alternative  Fraud  Table 

(1)  If  the  loss  exceeded  $2,000,  increase  the 
offense  level  as  follows: 


Loss  (Apply  the  greatest) 

Increase  in 
level 

(A)  $2,000  or  less . 

(R)  MofP  than  $9  000  - 

add  3 

(E)  More  than  $16,000 . 

(F)  More  than  $31,000...! .  . 

add  5 

add  6 

(H)  More  than  $110,000 . 

add  7 

add  8 

(j)  More  than  $365,000 . . . 

add  9 

(k)  More  than  $650,000 . 

(L)  More  than  $1,200,000 . 

add  11 

(M)  More  than  $2,000,000 . 

(N)  Morn  than  $.'1,a.'V),non 

(0)  More  than  $5,500,000 . . 

(P)  More  than  $9,000,000 . 

add  15 

(Q)  More  than  $15,000,000 . 

(R)  More  than  $23!o0o!o00 . 

add  17 

(.R  j  Morn  than  S36  000  000 

add  18 

add  19 

(U)  More  than  $80,0(X),b<X} . 

add  20. 

Table  2:  Alternative  Fraud  Table 
(1)  If  the  loss  exceeded  $2,000,  increase  the 
offense  level  as  follows: 


Loss  (Apply  the  greatest) 

liKrease  in 
level 

no  increase 

add  1 

add2 

(pj  Mnra  than  $7  «:nO  . 

add3 

(E)  More  than  $15,000 . — . 

(F)  More  than  $25,000...: . 

add  4 
add5 

(G)  More  than  $50,000 . 

add6 

Loss  (Apply  the  greatest) 

Inaease  in 
level 

(H)  More  than  *90,000 

add  7 

(1)  More  than  $160,000 . . 

add8 

add  9 

(k)  More  than  $500,000 . 

add  10 

(1  j  More  than  *88.5,000 

add  11 

(M)  More  than  $1,500,000 . 

add  12 

(N)  More  than  $2,500,000 . 

add  13 

add  14 

(P)  More  than  $7,500,000 . . . 

add  15 

(Q)  More  than  $12,(X)0,0(X) . 

add  16 

(R)  More  than  $90,000,000 

add  17 

(Sj  More  than  $89  000  000 

add  18 

add  19 

(U)  More  than  $80,000,000 . 

add  20. 

Table  3:  Alternative  Fraud  Table 
(1)  If  the  loss  exceeded  $3,500,  increase  the 
offense  level  as  follows: 


Loss  (Apply  the  greatest) 

Increase  in 
level 

(A)  $3,500  or  less . 

add  2 

(C)  More  than  $11,000 . 

add  6 

add  8 

(F)  More  than  $350,000 . 

add  10 

jR)  Mnre  than  *1 , 1  lio  000 

add  12 

(H)  Mnre  than  .$.8  800  000 

add  16 

(j)  More  than  $30,(X)0,000 . 

add  18 

(k)  More  than  $80,000,000 . 

add  20. 

Section  2B1.1.  Larceny,  Embezzlement, 
and  Other  Forms  of  Theft 

Section  2B4.1.  Bribery  in  Procurement 
of  Bank  Loan  and  Other  Commercial 
Bribery 

Section  2F1.1.  Fraud  and  Deceit 

6,  Proposed  Amendment:  Section 
2Bl.l(b)  is  amended  by  renumbering 
subdivision  (7)  as  (8),  and  by  inserting 
the  following  as  subdivision  (7): 

“(7)  If  the  offense  aftected  a  financial 
institution,  increase  by  4  levels.”. 

Section  2B4.1(b]  is  amended  by 
renumbering  subdivision  (2)  as  (3),  and  by 
inserting  the  following  as  subdivision  (2): 

“(2)  If  the  offense  affected  a  hnancial 
institution,  increase  by  4  levels.”. 

Section  2F1.1  is  amended  by 
renumbering  subdivision  (5)  as  (6),  and 
by  inserting  the  following  as  subdivision 
(5): 

"(5)  If  the  offense  affected  a  financial 
institution,  increase  by  4  levels.”. 

Reason  for  Amendment:  This 
amendment  would  increase  the 
sentences  for  financial  institution  fraud, 
theft,  and  bribery  over  the  entire  range 
of  offense  levels,  including  those  at  the 
lower  and  middle  levels,  in  addition 
other  enhancements  already  in  these 
guidelines.  Under  this  amendment, 
embezzlement  of  $5,000  from  a  financial 


institution,  for  example,  would  have  an 
offense  level  four  levels  higher  than 
embezzlement  of  the  same  amount  from 
an  individual  or  from  another  type  of 
institution.  The  purpose  of  this 
amendment  would  be  to  reflect  the 
increases  by  Congress  during  the  past 
several  years  in  the  maximum  terms  of 
imprisonment  from  20  to  30  years  for 
violations  of  title  18  bank  fraud  and 
embezzlement  offenses. 

Section  2D.1.1.  Unlawful 
Manufacturing,  Importing,  Exporting,  or 
Trafficking  (Including  Possession  with 
Intent  to  Commit  These  Offenses) 

7.  Issue  for  Comment:  The 
Commission  requests  comment 
regarding  the  removal  or  modification  of 
the  current  limitations  on  offense  levels 
for  the  distribution  of  Schedule  III,  IV, 
and  V  controlled  substances,  anabolic 
steroids,  and  Schedule  1  and  II 
depressants,  so  that  violations  involving 
large  quantities  of  these  substances 
would  result  in  higher  offense  levels. 
Currently,  for  example,  a  defendant  who 
violates  the  law  by  selling  hundreds  of 
kilograms  of  a  Schedule  I  or  II 
depressant  or  a  Schedule  III  substance 
receives  the  same  offense  level  (level  20) 
as  a  defendant  who  sells  20  kilograms. 
Schedule  I  and  II  depressants  include, 
for  example,  methqualone  (Schedule  I] 
and  glutethimide  (recently  moved  to 
Schedule  II  fi'om  Schedule  III],  which  are 
used  with  codeine  preparations  as  a 
heroin  substitute,  ^hedule  III 
substances,  which  have  a  five-year 
statutory  maximum,  include  codeine 
preparations  such  as  Tylenol  or  aspirin 
with  codeine.  Section  2D1.1  also  limits 
the  offense  levels  for  Schedule  IV 
substances  (level  12  for  20  kilograms  or 
more),  which  have  a  three-year  statutory 
maximum  sentence  of  imprisonment, 
and  Schedule  V  substances  (level  8  for 
20  kilograms  or  more),  which  have  a 
one-year  statutory  maximum  sentence 
of  imprisonment. 

Chapter  Two,  Part  L — Offenses 
Involving  Immigration,  Naturalization, 
and  Passports 

8.  Proposed  Amendment:  Section 
2Ll.l(b](2)  is  amended  by  deleting: 

“If  the  defendant  previously  has  been 
convicted  of  smuggling,  transporting,  or 
harboring  an  unlawful  alien,  or  a  related 
offense,  increase  by  2  levels.”, 

and  inserting  in  lieu  thereof: 

"If  the  offense  involved  the  smuggling, 
transporting,  or  harboring  of  six  or  more 
unlawful  aliens,  and  a  decrease  from 
subsection  (b)(1)  does  not  apply,  increase  as 
follows: 
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Number  of  unlaiwful 

aliens  smuqgied. 

Increase  in  level 

transported,  or  haroored 

6-11 . . . 

add  1 

12-24 . 

add2 

25-49 . 

adds 

50-99 . 

add4 

100  or  more . . . 

add  5." 

The  Commentary  to  section  2L1.1 
captioned  “Application  Notes”  is 
amended  in  Note  1  by  inserting  the 
following  additional  sentence  at  the  end: 

“The  ‘number  of  unlawful  aliens  smuggled, 
transported,  or  harbored'  does  not  include  the 
defendant.”. 

The  Commentary  to  section  2L1.1 
captioned  “Application  Notes”  is 
amended  in  Note  8  in  the  first  sentence 
by  deleting  “large  numbers  of  aliens  or”. 

The  Commentary  to  section  2L1.1 
captioned  “Application  Notes”  is 
amended  by  deleting  Notes  2, 3  and  4, 
and  renumbering  Notes  5, 6, 7, 8  and  9, 
as  2, 3, 4,  5,  and  6  respectively. 

The  Commentary  to  section  2L1.1 
captioned  “Background”  is  amended  by 
deleting  the  last  sentence  and  inserting 
in  lieu  thereof: 

“Where  the  offense  was  committed  for 
profit,  the  offense  level  increases  with  the 
number  of  unlawful  aliens  smuggled, 
imparted,  or  harbored.  In  large  scale  cases, 
an  additional  adjustment  from  S3B1.1 
(Aggravating  Role)  typically  will  apply  to  the 
most  culpable  defendants.". 

Conforming  Amendments:  Section 
2L2.1(b)  is  amended  by  deleting 
“Characteristic”  and  inserting  in  lieu 
thereof  “Characteristics”,  and  by 
inserting  the  following  additional 
specific  offense  characteristic: 

“(2)  If  the  offense  involved  six  or  more  sets 
of  documents,  and  a  decrease  from 
subsection  (b)(l]  does  not  apply,  increase  as 
follows; 


Number  of  sets  of 
documents 

Inaease  in  level 

6-1 1  . . . 

add  1 

12-24  . 

add  2 

25-49  . 

adds 

50-99 . . 

add  4 

100  or  inore.„ . 

adds.”. 

The  Commentary  to  section  2L2.1 
captioned  “Application  Note”  is 
amended  by  deleting  “Note”  and 
inserting  in  lieu  thereof  “Notes”  and  by 
inserting  the  following  additional  Note: 

“2.  Where  it  is  established  that  multiple 
documents  are  part  of  a  set  intended  for  use 
by  a  single  person,  treat  the  set  as  one 
document.". 

Section  2L2.3(b)  is  amended  by 
deleting  “Characteristic”  and  inserting 
in  lieu  thereof  “Characteristics",  and  by 


inserting  the  following  additional 
specific  offense  characteristic: 

“(2)  If  the  offense  involved  six  or  more 
passports,  and  a  decrease  from  subsection 
(b)(1)  does  not  apply,  increase  as  follows: 


Number  of  passports 

Increase  in  level 

6-11 . 

add  1 

12-24  . 

add2 

25-49  . 

add3 

50-99  . i 

add  4 

100  or  more . 

_ i 

add  5.". 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  inserting  “sections 
2L1.1,  2L2.1,  2L2.3”  in  the  appropriate 
place  by  section;  and  in  the  third 
paragraph  by  deleting  “2L1.1,  2L2.1,” 
and  “2L2.3,”. 

The  Commentary  to  section  3D1.2 
captioned  “Application  Notes"  is 
amended  in  Note  3  by  deleting  example 
7. 

Reason  for  Amendment:  Currently, 
section  2L1.1  provides  the  same  offense 
level  for  a  defendant  who  smuggles, 
transports,  or  harbors  1,  5,  25,  50,  or  any 
number  of  unlawful  aliens.  The  addition 
of  specific  offense  characteristic  (b)(2) 
to  section  2L1.1  in  the  April  1987 
guidelines  was  intended  to  conform  the 
guidelines  to  the  offense  level  indicated 
by  past  practices  data  for  "ongoing 
criminal  conduct”.  However,  the  specific 
offense  characteristic  “prior  conviction 
for  the  same  or  similar  offense”  is  not  a 
good  proxy  for  such  conduct.  Moreover, 
the  inclusion  of  a  prior  criminal  record 
variable  in  the  offense  guideline  seems 
inconsistent  with  the  general  treatment 
of  prior  record  as  a  separate  dimension 
in  the  guidelines. 

This  amendment  addresses  this  issue 
by  substituting  the  number  of  aliens 
smuggled,  transported,  or  harbored  as  a 
more  direct  measure  of  the  scope  of  the 
offense.  Consistent  with  the 
Commission’s  general  approach,  the 
offense  level  increases  gradually  with 
the  number  of  aliens.  It  should  also  be 
noted  that  §  3B1.1  (Aggravating  Role) 
generally  provides  an  additional 
increase  of  2,  3,  or  4  levels  for 
organizers,  managers,  and  supervisors  in 
large-scale  cases  because  such 
operations  typically  involve  lower-level 
participants.  Thus,  the  proposed  table  in 
section  2Ll.l(b)(2)  (pertaining  to  the 
number  of  aliens)  is  designed  to  work  in 
conjunction  with  the  operation  of 
enhancements  from  section  3B1.1. 

Additional  Issues  for  Comment:  The 
Commission  requests  comment  on 
whether  enhancements  for  death  or 
bodily  injury  should  be  incorporated 
into  this  guideline  and.  if  so,  the 
appropriate  levels  for  such 
enhancements,  and  whether  the  level  of 


enhancement  should  vary  with  the 
defendant’s  state  of  mind  (e.g.,  knowing, 
reckless,  criminally  negligent).  Or,  are 
such  issues  best  addressed  as  guideline 
departures?  The  Commission  also 
requests  comment  on  whether  an 
enhancement  for  a  firearm  or  other 
dangerous  weapon  should  be  included 
and,  if  so,  whether  the  definition  and 
enhancement  in  section  2D1.1  should  be 
used;  or  whether  this  factor  also  is 
better  addressed  as  a  guideline 
departure.  The  Commission  also 
requests  comment  on  whether  these 
guidelines  should  include  any  additional 
specific  offense  characteristics. 

Section  2N2.1.  Violations  of  Statutes 
and  Regulations  Dealing  With  Any 
Food,  Drug,  Biological  Product,  Device, 
Cosmetic,  or  Agricultural  Product 

9.  Proposed  Amendment:  [{Option  1; 
Section  2N2.1  is  amended  by  inserting 
the  following  additional  subsection: 

“(b)  Cross  Reference 

(1)  If  the  offense  was  committed  in 
furtherance  of,  or  to  conceal,  an  offense 
covered  by  another  offense  guideline,  apply 
that  other  offense  guideline  if  the  resulting 
offense  level  is  greater  than  that  determined 
above.". 

The  Commentary  to  section  2N2.1 
captioned  “Application  Notes”  is 
amended  by  deleting  Note  2  as  follows: 

“2.  If  the  offense  involved  theft,  fraud, 
bribery,  revealing  trade  secrets,  or 
destruction  of  property,  apply  the  guideline 
applicable  to  the  underlying  conduct,  rather 
than  this  guideline.", 

and  inserting  in  lieu  thereof: 

“2.  The  cross  reference  at  subsection  (b) 
addresses  cases  in  which  the  offense  was 
committed  in  furtherance  of,  or  to  conceal,  an 
offense  covered  by  another  offense  guideline 
(e.g.,  theft,  fraud,  bribery,  revealing  trade 
secrets,  or  destruction  of  property).”,  jj 

[[Option  2:  Section  2N2.1  is  deleted  in  its 
entirety,  and  the  following  is  inserted  in 
lieu  thereof: 

“Section  2N2.1.  Violations  of  Statutes  and 
Regulations  Dealing  With  Any  Food,  Drug. 
Biological  Product,  Device,  Cosmetic,  or 
Agricultural  Product 

(a)  Base  Offense  Level:  6 

(b)  Special  Offense  Characteristics 

(1)  If  the  defendant  committed  the  offense 
after  a  prior  conviction  under  the  Federal 
Food.  Drug  and  Cosmetic  Act  or  similar  state 
law,  increase  by  2  levels. 

(2)  If  the  offense  involved  violation  of  any 
judicial  or  administrative  order,  injunction, 
decree  or  process,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level  10, 
increase  to  level  10. 

(3)  If  the  offense  created  or  involved  a 
public  health  risk  or  was  committed  with 
reckless  disregard  for  such  risk,  increase  by  4 
levels.  If  the  resulting  offense  level  is  less 
than  level  13,  increase  to  level  13. 
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"(c)  Cross  Reference 
(1)  If  the  offense  was  committed  in 
furtherance  of,  or  to  conceal,  an  offense 
covered  by  another  offense  guideline,  apply 
that  other  offense  guideline  if  the  resulting 
offense  level  is  greater  than  that  determined 
above. 

Commentary 
Application  Notes: 

1.  The  base  offense  level  assumes  a 
regulatory  violation.  If  only  negligence  was 
involved,  a  downward  departure  may  be 
warranted.  If  willful  conduct  was  Involved, 
an  upward  departure  may  be  warranted.  See 
chapter  Five,  part  K  (Departures). 

2.  Subsection  (b)(1)  applies  to  offenders 
convicted  of  a  second  off^ense  under  21  U.S.C. 
333(a)(2),  which  is  a  felony,  and  to  o^enders 
who  have  been  convicted  of  similar  state 
offenses. 

3.  The  term  'public  health  risk'  in 
subsection  (b)(3)  includes,  for  example,  the 
risk  of  illness,  adverse  side  effects,  or  allergic 
reaction.  It  also  includes  the  risk  that  affected 
persons  will  forego  needed  treatment. 
Subsection  (b)(3)  applies  to  such  risk  even  if 
the  adverse  consequences  are  of  short-term 
duration  or  not  particularly  grave.  If  the 
offense  involved  a  risk  of  particularly  serious 
bodily  injury  or  death,  an  upward  departure 
may  be  warranted. 

4.  If  death,  bodily  injury,  extreme 
psychological  injury  (other  than  as  a  result  of 
a  public  health  risk),  property  damage,  or 
monetary  loss  resulted,  an  upward  departure 
may  be  warranted.  See  chapter  Five,  part  K 
(Departures). 

5.  The  Commission  has  not  yet 
promulgated  a  guideline  for  violations  of  21 
U.S.C.  331(t)  (the  Prescription  Drug  Marketing 
Act).".]] 

Reason  for  Amendment:  Option  1 
converts  the  "instruction"  in  Application 
Note  2  of  the  Commentary  to  a  cross 
reference  in  the  guideline  itself  to 
conform  with  the  structure  of  the 
remainder  of  the  guidelines.  Option  2 
incorporates  Option  1,  but  in  addition 
provides  specific  offense  characteristics 
and  revised  commentary  to  distinguish 
the  different  circumstances  under  which 
this  Odense  can  be  committed. 

Section  2Q1.2  Mishandling  of 
Hazardous  or  Toxic  Substances  or 
Pesticides;  Recordkeeping,  Tampering, 
and  Falsification 

10.  Proposed  Amendment:  Section 
2Ql.2(b)(4)  is  amended  by  inserting  the 
following  at  the  end:  “Do  not  apply  this 
adjustment  if  an  adjustment  from  (b)(1) 
applies." 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the  intent 
of  the  guideline  and  eliminate  “double¬ 
counting."  A  review  of  cases  sentenced 
under  this  guideline  indicates  that  some 
courts  have  increased  the  offense  level 
imder  subdivision  (b)(1),  based  upon  a 
“discharge,  release,  or  emission" 
without  a  permit  or  in  violation  of  a 


permit,  and  also  increased  the  offense 
level  under  subdivision  (b)(4),  because 
the  discharge,  release,  or  emission 
occurred  “without  a  permit  or  in 
violation  of  a  permit."  Yet,  in  some 
cases,  the  “discharge,  release,  or 
emission"  is  not  a  violation  of  law 
unless  it  occurs  “without  a  permit  or  in 
violation  of  a  permit."  Accordingly,  it 
has  been  contended  that  applying  both 
of  these  subsections  in  the  same  case  is 
inappropriate  double-counting. 

Additional  Issues  for  Comment:  1.  In 
conjunction  with  this  amendment,  the 
Commission  is  reconsidering  the 
appropriate  adjustment  for  offenses 
involving  a  discharge,  release,  or 
emission  of  a  pollutant.  Currently,  the 
guideline  provides  a  4-level,  or  6-level 
increase  under  subsections  (b)(1)(A)  and 
(b)(1)(B),  respectively.  Comment  is 
requested  on  whether  these  adjustments 
should  be  increased  by  2~4  levels  each 
to  prov'de  an  6  or  8  level  increase,  and  8 
or  10  level  increase,  respectively;  or 
whetli^r  other  adjustments  should  be 
made  to  the  specific  characteristics  in 
subdivisions  (b)(1)  and  (b)(4)  to  address 
the  perception  of  double  counting. 

2.  If  the  proposed  amendment  is 
adopted,  a  comparable  amendment  to 
section  2Q1.3  (Mishandling  of  Other 
Environmental  Pollutants; 
Recordkeeping,  Tampering,  and 
Falsification)  may  be  warranted. 
Comment  is  requested  whether  the 
Commission  should  make  changes  in  the 
structure  and  specific  offense 
characteristics  of  section  2Q1.3 
consistent  with  any  changes  made  in 
section  2Q1.2. 

Section  2Q2.1  Specially  Protected  Fish, 
Wildlife,  and  Plants;  Smuggling  and 
Otherwise  Unlawfully  Dealing  in  Fish, 
Wildlife,  and  Plants 

11.  Proposed  Amendment:  Section 
2Q2.1(b)(l)  is  amended  by  deleting 
“involved  a  commercial  purpose"  and 
inserting  in  lieu  thereof  “was  (A) 
committed  for  pecuniary  gain  or  (B) 
involved  a  pattern  of  similar  violations". 

Section  2Q2.1(b)(2)  is  amended  by 
inserting  “(A)"  immediately  before 
“involved"  and  by  inserting  “or  (B) 
otherwise  created  a  significant  risk  of 
infestation  or  disease  transmission 
potentially  harmful  to  humans,  fish, 
wildlife,  or  plants"  immediately 
following  “law". 

Section  2Q2.1(b)(3)(B)  is  amended  by 
deleting  “a  quantity  of  fish,  wildlife,  or 
plants  that  was  substantial  in  relation 
either  to  the  overall  population  of  the 
species  or  to  a  discrete  subpopulation" 
and  inserting  in  lieu  thereof  “(i)  marine 
mammals  that  are  listed  as  depleted 
under  the  Marine  Mammal  Protection 
Act  (as  set  forth  in  50  CFR  216.15),  (ii) 


fish,  wildlife,  or  plants  that  are  listed  as 
endangered  or  threatened  by  the 
Endangered  Species  Act  (as  set  forth  in 
50  CFR  part  17),  or  (iii)  fish,  wildlife,  or 
plants  that  are  listed  as  endangered  in 
appendix  I  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Faima  or  Flora  (as  set 
forth  in  50  CFR  part  23)". 

The  Commentary  to  section  2Q2.1  is 
amended  by  inserting  in  the  appropriate 
place  the  following: 

“Application  Notes: 

1.  An  offense  ‘committed  for  pecuniary 
gain’  includes  market  transactions,  barter 
transactions,  and  activities  designed  to 
increase  gross  revenue  or  reduce  losses  (e.g., 
when  a  farmer  destroys  migratory  birds  to 
prevent  their  consumption  of  cereal  grains). 

2.  For  purposes  of  subsection  (b)(2),  the 
quarantine  requirements  include  those  set 
forth  in  9  CFR  part  92,  and  7  CFR  chapter  III. 

3.  For  purposes  of  subsection  (b)(3)(A), 
‘market  value'  may  be  determined  horn  any 
reliable  information  available.". 

The  Commentary  to  section  2Q2.1 
captioned  “Background"  is  amended  by 
deleting  “involved  a  commercial 
purpose"  and  inserting  in  lieu  thereof 
“was  committed  for  pecuniary  gain", 
and  by  deleting  “species  exceeded 
$2,000  or  the  ofiense  involved  a  quantity 
of  fish,  wildlife,  or  plants  that  was 
substantial  in  relation  either  to  the 
population  of  the  species  or  to  a  discrete 
subpopulation  of  the  species"  and 
inserting  in  lieu  thereof  “fish,  wildlife,  or 
plants  exceeded  $2,000,  or  involved 
certain  endangered,  threatened,  or 
depleted  species". 

Reason  for  Amendment-  This 
amendment  is  designed  to  strengthen 
the  deterrent  effect  of  the  sanctions  for 
violations  covered  by  this  guideline.  The 
amendment  expands  the  specific  offense 
characteristic  in  subsection  (b)(1)  to 
cover  other  categories  of  offenses  that 
appear  to  be  equally  serious  to  those 
committed  for  a  commercial  purpose.  In 
addition,  the  amendment  expands  the 
specific  offense  characteristic  in 
subsection  (b)(2)  to  cover  other 
comparable  t^es  of  risk  of  harm. 
Furthermore,  the  amendment  modifies 
the  specific  offense  characteristic  in 
subsection  (b)(3)  to  better  encompass 
the  types  of  cases  that  the  Commission 
intended  to  cover;  experience  has 
shown  that  courts  have  had  difficulty 
applying  this  subsection. 

Additional  Issues  for  Comment:  1. 
Should  an  additional  specific  ofiense 
characteristic  be  added,  providing  for  a 
two-level  increase  if  the  offense 
involved  more  than  minimal  planning?  If 
so,  should  the  increase  be  an  alternative 
to,  or  in  addition  to,  the  increase  for  the 
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speciHc  offense  characteristic  in  section 
2Q2.1(b)(lJ? 

2.  When  the  specific  offense 
characteristic  in  section  2Q2.1  (b)(1)  is 
applicable,  should  the  magnitude  of  the 
increase  in  levels  be  greater?  If  so, 
should  there  be  a  three-level  or  a  four- 
level  increase? 

Chapter  Two,  Part  S — Money 
Laundering  and  Monetary  Transaction 
Reporting 

12.  Proposed  Amendment:  Section 
2S1.4  is  amended  in  the  title  by  inserting 
at  the  end  Willful  Failure  to  File  Form 
8300;  Filing  False  Form  8300’’. 

The  Commentary  to  section  2S1.4 
captioned  “Statutory  Provision”  is 
amended  by  inserting  “26  U.S.C.  7203, 
7206;”  immediately  before  “31  U.S.C. 
5316”;  and  in  the  caption  by  deleting 
“Provision”  and  inserting  in  lieu  thereof 
“Provisions”. 

The  Commentary  to  section  2S1.4 
captioned  “Application  Notes”  is 
amended  by  deleting  “Note”  and 
inserting  in  lieu  thereof  “Notes”,  and  by 
inserting  the  following  additional  note; 

“2.  Violations  of  26  U.S.C.  7203  and  7206 
are  covered  by  this  offense  guideline  if  they 
involve  (A)  willfully  failing  to  file  a  Form 
8300  (a  willful  violation  of  26  U.S.C.  60501).  or 
(B)  willfully  filing  a  false  Form  8300.". 

Conforming  Amendments:  The 
Commentary  to  section  2S1.3  captioned 
"Statutory  l^ovisions"  is  amended  by 
deleting  “26  U.S.C.  7203  (if  a  willful  violation 
of  26  U.S.C.  6050!):". 

The  Commentary  to  sections  2T1.1- 
2T1.4  and  Statutory  Index  are  amended 
to  reference  the  inclusion  of  certain 
violations  of  26  U.S.C.  7203  and  7206  in 
section  2S1.4. 

Section  3Dl.2(d}  is  amended  in  the 
second  paragraph  by  inserting  “,  section 
2S1.4"  immediately  following  “2S1.3”. 

Reason  for  Amendment  Certain 
violations  of  26  U.S.C.  7203  and  7206  are 
more  closely  comparable  to  violations 
covered  by  section  2S1.4,  added  in 
November  1991,  than  to  the  guidelines 
presently  referenced  to  these  violations. 
This  amendment  expands  the  title  and 
statutory  provisions  of  section  2S1.4  to 
cover  these  violations  and  makes 
conforming  revisions. 

Chapter  Two,  Part  T — Offenses 
Inv(dving  Taxation 

13.  Proposed  Amendment:  Section 
2T1.1  is  amended  in  the  title  by  inserting 

Willful  Failure  to  File  Return,  Supply 
Information,  or  Pay  Tax;  Fraudulent  or 
False  Returns,  Statements,  or  Other 
Documents"  immediately  after 
“Evasion”. 

Section  ZTT.lJa)  is  deleted  and  the 
following  is  inserted  in  lieu  thereof; 


“(a)  Base  Offense  Level  (Apply  the 
Greater): 

(1)  Level  from  section  2T4.1  (Tax  table) 
corresponding  to  the  tax  loss;  or 

(2) 6. 

For  purposes  of  this  guideline,  the  ‘tax  loss' 
is  the  total  amount  of  tax  that  was  the  object 
of  the  evasion  or  fraud,  or  that  the  defendant 
owned  and  willfully  did  not  pay.”. 

The  Commentary  to  section  2n.l 
captioned  “Statutory  Provision"  is 
amended  by  deleting  “Provision"  and 
inserting  in  lieu  thereof  “Provisions”,  by 
deleting  ‘7201”  and  inserting  in  lieu 
thereof  “7201, 7203  (other  than  a  willful 
violation  of  26  U.S.C.  60501),  7206 
(except  7206(2)),  7207". 

The  Commentary  to  section  2T1.1 
captioned  “Application  Notes”  is 
amended  by  deleting  Application  Note 
1,  and  by  renumbering  Notes  2,  3, 4,  5, 
and  6  as  Notes  1,  2, 3, 4,  and  5, 
respectively. 

The  Commentary  to  section  2T1.1 
captioned  “Application  Notes”  is 
amended  in  Note  1  (formerly  Note  2)  by 
deleting  “the  taxpayer  evaded  or 
attempted  to  evade"  and  inserting  in 
lieu  thereof  “was  the  object  of  the 
evasion  or  fraud,  or  that  the  defendant 
owned  and  willfully  did  not  pay”,  and 
by  inserting  the  follcwing  at  the  end; 

“In  typical  circumstances,  tax  loss  can  be 
calculated  as  indicated  in  the  following 
examples: 

If  the  offense  involved  improperly  claiming 
a  deduction  (i.e.,  an  item  that  reduces  the 
amount  of  taxable  income)  or  an  exemption, 
or  causing  another  to  improperly  claim  a 
deduction  or  exemption,  the  tax  loss  is  the 
amount  of  the  improper  deduction  or 
exemption  multiplied  by  the  applicable  tax 
rate(s). 

If  the  offense  involved  improperly  claiming 
a  tax  credit  (i.e.,  an  item  that  reduces  the 
amount  of  tax  directly),  the  tax  loss  is  the 
amount  of  the  improper  tax  credit. 

If  the  offense  involved  filing  a  return  in 
which  gross  income  was  underreported,  there 
shall  be  a  rebuttable  presumption  that  the  tax 
loss  is  equal  to  the  underreported  income 
multipled  by  the  applicable  tax  rate(s). 

If  the  Odense  involved  failing  to  file  a  tax 
return,  there  shall  be  a  rebuttable 
presumption  that  the  tax  loss  is  the  gross 
income,  minus  the  applicable  amount  for 
personal  exemption  and  the  amount  of  the 
applicable  standard  deduction,  multiplied  by 
the  applicable  tax  rate(s). 

If  the  offense  involved  improperly  claiming 
a  deduction  designed  to  provide  a  basis  for 
tax  evasion  or  tax  fraud  in  the  future,  there 
shall  be  a  rebuttable  presumption  that  the  tax 
loss  is  the  amount  of  the  deduction  multipled 
by  the  applicable  tax  rate  for  the  tax  year  for 
which  the  return  was  filed.”. 

The  Commentary  to  section  2T1.1 
captioned  "Background”  is  amended  in 
the  first  paragraph  by  deleting  “evaded” 
and  inserting  in  lieu  thereof  “loss",  by 
deleting  “evasion”  the  first  time  it 
appears  and  inserting  in  lieu  thereof 


“tax  loss",  and  by  inserting  “or  tax 
fraud”  immediately  before  “increases,". 

The  Commentary  to  section  2X1.1 
captioned  “Background"  is  amended  in 
the  fourth  paragraph  by  deleting  the  first 
two  sentences,  and  in  the  fifth 
paragraph  by  deleting  the  last  sentence. 

The  Commentary  to  section  2T1.1 
captioned  “Background”  is  amended  in 
the  sixth  paragraph  by  inserting  “and 
tax  fi^ud”  immediately  following  “tax 
evasion”,  by  inserting  “or  fraud” 
immediately  following  “the  evasion”, 
and  by  deleting  the  last  sentence. 

Sections  2T1.2  and  2T1.3  are  deleted 
in  their  entirety. 

Section  2Tl.4(a)  is  amended  by 
deleting  "section  2T1.3”  and  by  inserting 
in  lieu  thereof  “Section  2T1.1”. 

Section  2Tl.4(b)(l)  is  amended  by 
inserting  “(A)”  immediately  following 
“If,  and  by  inserting  “or  (B)  the 
defendant  was  in  the  business  of 
preparing  or  assisting  in  the  preparation 
of  tax  returns,”  imm^iately  before 
“increase  by  2  levels.”. 

Section  2Tl.4(b)(3)  is  deleted. 

The  Commentary  to  section  2T1.4 
captioned  “Application  Notes”  is 
amended  by  deleting  Notes  3  and  4,  by 
renumbering  Application  Notes  1  and  2 
as  2  and  3,  respectively;  and  by  inserting 
the  following  as  Note  1; 

“1.  For  the  general  principles  underlying 
the  determination  of  tax  loss,  see  Application 
Note  1  of  the  Commentary  to  section  2X1.1 
(Tax  Evasion:  Willful  Failure  to  File  Return, 
Supply  Information,  or  Pay  Tax;  Fraudulent 
or  False  Returns,  Statements,  or  Other 
Documents),  in  certain  instances,  such  as 
promotion  of  a  tax  shelter  scheme,  the 
defendant  may  advise  other  persons  to 
violate  their  tax  obligations  through  Filing 
returns  that  find  no  support  in  the  tax  laws.  If 
this  type  of  conduct  can  be  shown  to  have 
resulted  in  the  filing  of  false  returns 
(regardless  of  whether  the  principals  were 
aware  of  their  falsity),  the  misstatements  in 
all  such  returns  will  contribute  to  one 
aggregate  ‘tax  loss.’ ". 

The  Commentary  to  section  2T1.4 
captioned  “Application  Notes”  is 
amended  in  Application  Note  2 
(formerly  note  1)  by  inserting  “has  two 
prongs.  The  first  prong”  immediately 
after  “(b)(1)”,  and  by  inserting  the 
following  as  the  last  sentence: 

“The  second  prong  applies  to  persons  who 
regularly  act  as  tax  preparers  or  advisers  for 
profit:  if  an  enhancement  from  this  prong  is 
applied,  do  not  apply  Section  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill).". 

The  Commentary  to  Section  2T1.4 
captioned  “Background"  is  amended  by 
inserting  “and  those  who  make  a 
business  of  promoting  tax  fraud" 
immediately  following  "advisers” 
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and  by  deleting  “section  2T1.3"  and 
inserting  in  lieu  thereof  "section  2T1.1". 
Section  2T1.5  is  deleted  in  its  entirety. 
Section  2Tl.9(a)(l)  is  amended  by 
deleting  “section  2T1.3”  and  inserting  in 
lieu  thereof  “section  271.4". 

Section  2n.9(b)(l)  is  amended  by 
inserting  “to  impair,  impede,  or  defeat 
the  ascertainment,  computation, 
assessment,  or  collection  of  revenue” 
immediately  following  “violence”. 

Section  2n.9(b)(2]  is  amended  by 
deleting  “impede  or  impair  the  Internal 
Revenue  Service  in  the  assessment  and” 
and  inserting  in  lieu  thereof  “impair, 
impede,  or  defeat  the  ascertainment, 
computations,  assessment,  or”  and  by 
inserting  the  following  as  the  last 
sentence: 

“Do  not,  however,  apply  this  adjustment  if 
an  adjustment  from  section  2T1 .4(b)(1)  is 
applied.’*. 

The  Commentary  to  section  271.9 
captioned  “Application  Notes”  is 
amended  by  deleting  “section  271.3” 
and  inserting  in  lieu  thereof  “section 
271.4”,  and  by  inserting  the  following 
additional  note: 

“4.  Subsection  (b)(2)  provides  an 
enhancement  where  the  conduct  was 
intended  to  encourage  persons,  other  than  the 
participants  directly  involved  in  the  offense, 
to  violate  the  tax  laws  (e.g.,  an  offense 
involving  a  ‘tax  protest'  group  that 
encourages  persons  to  violate  the  tax  laws,  or 
an  offense  involving  the  marketing  of 
fraudulent  tax  shelters.”. 

Reason  for  Amendment:  This 
amendment  consolidates  and  clarifies 
the  guidelines  in  chapter  Two,  part  7, 
subpart  1,  thereby  eliminating  the 
confusion  that  has  arisen  in  some  cases 
regarding  which  guideline  section  was 
applicable.  In  addition,  this  amendment 
eliminates  the  anomaly  of  using  actual 
tax  loss  only  in  some  cases,  and  using 
an  amount  that  differed  from  actual  tax 
loss  in  other  cases.  Furthermore,  this 
amendment  clarifies  the  conditions 
under  which  the  specific  offense 
characteristics  of  section  271.9  are 
applicable  and  clariHes  the  relationship 
between  the  loss  calculation  under 
section  271.4  and  section  271.9. 

14.  Proposed  Amendment:  Section 
271.1(b)(1)  is  amended  by  deleting 
“income  exceeding  $10,000  in  any  year 
from  criminal  activity,  increase  by  2 
levels.  If  and  inserting  in  lieu  thereof: 
“income: 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
(including  money  laundering),  increase  by  5 
levels;  if  the  resulting  offense  level  is  less 
than  level  17,  increase  to  level  17;  or 
B)  Exceeding  $10,000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels; 
if 


Section  2Tl.2(b)(l)  is  amended  by 
deleting  “income  exceeding  $10,000  in 
any  year  from  criminal  activity,  increase 
by  2  levels.  IF’  and  inserting  in  lieu 
thereof; 

“income; 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
(including  money  laundering),  increase  by  5 
levels;  if  the  resulting  oRense  level  is  less 
than  level  17,  increase  to  level  17;  or 

(B)  Exceeding  $10,000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels; 
if’. 

Section  2Tl.3(b)(l)  is  amended  by 
deleting  “income  exceeding  $10,000  in 
any  year  from  criminal  activity,  increase 
by  2  levels.  If  and  inserting  in  lieu 
thereof: 

“income: 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
(including  money  laundering),  increase  by  5 
levels;  if  the  resulting  offense  level  is  less 
than  level  17,  increase  to  level  17;  or 

(B)  Exceeding  $10,000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels: 
if. 

Section  271.4(b)(1)  is  amended  by 
inserting  the  following  additional 
subdivision: 

“(4)  If  the  defendant  aided,  assisted, 
procured,  counseled,  or  advised  the  filing  of  a 
return  which  failed  to  report  or  to  correctly 
identify  the  source  of  income: 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
(including  money  laundering),  increase  by  5 
levels;  if  the  resulting  offense  level  is  less 
than  level  17,  increase  to  level  17;  or 

(B)  Exceeding  $10,000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels.  If 
the  resulting  offense  level  is  less  than  level 
12,  increase  to  level  12.". 

Reason  for  Amendment:  This 
amendment  provides  an  enhancement, 
including  a  minimum  base  offense  level 
of  17,  for  tax  violations  the*  involve  or 
are  related  to  violations  of  the 
controlled  substance  laws.  This 
amendment  would  treat  such  offenses  in 
a  manner  similar  to  money  laundering 
offenses.  Under  the  proposed 
amendment  to  section  271.4,  persons 
who  procure  or  counsel  tax  fraud  that 
involves  unlawful  controlled  substance 
offenses  or  other  criminal  activity  would 
be  treated  the  same  as  those  who 
commit  such  offenses  directly. 

Chapter  Three — ^Adjustments,  Part  A — 
Victim-Related  Adjustments 

15.  Proposed  Amendment;  Chapter  3, 
part  A  is  amended  by  inserting  the 
following  additional  guideline  and 
accompanying  commentary: 


“Section  3A1.4.  Commission  of  Terrorist 
Crimes 

If  the  defendant  committed  a  felony  that 
involved,  or  was  intended  to  promote 
international  terrorism,  whether  committed 
within  or  outside  the  United  States,  increase 
by  3  levels. 

Commentary 
Application  Note; 

1.  If  the  offense  constituted  a  severe  threat 
to  national  security,  or  caused  death  or 
bodily  injury  not  taken  into  account  in  the 
offense  guideline,  an  upward  departure  may 
be  warranted.". 

Reason  for  Amendment:  This  section 
would  provide  an  enhancement  for 
terrorist  actions  involving  offenses  such 
as  explosives,  kidnapping,  weapons 
offenses,  passport  violations,  murder, 
robbery,  and  other  felony  offenses  that 
are  committed  to  promote  international 
terrorism. 

Chapter  Three,  Part  B — Role  in  the 
Offense 

Chapter  Two,  Part  D — Offenses 
Involving  Drugs 

16(A).  Proposed  Amendment;  The 
Introductory  Commentary  to  chapter 
Three,  part  B  is  amended  by  deleting  the 
third  sentence  of  the  first  paragraph. 

The  commentary  to  section  3B1.2  is 
amended  by  inserting  the  following 
additional  note: 

“(4)  If  a  defendant  has  received  a  lower 
offense  level  by  virtue  of  being  convicted  of 
an  offense  significantly  less  serious  than 
warranted  by  his  actual  criminal  conduct,  a 
reduction  for  a  mitigating  role  under  this 
section  ordinarily  is  not  warranted  because 
such  defendant  ordinarily  is  not  substantially 
less  culpable  than  a  defendant  whose  only 
conduct  involved  the  less  serious  offense.  For 
example,  if  a  defendant  whose  actual 
conduct  involved  a  minimal  role  in  the 
distribution  of  25  grams  of  cocaine  (an 
offense  having  a  Chapter  Two  offense  level 
of  14  under  section  2D2.1)  is  convicted  of 
simple  possession  of  cocaine  (an  offense 
having  a  Chapter  Two  offense  level  of  6 
under  section  2D2.1).  no  reduction  for  a 
mitigating  role  is  warranted  because  the 
defendant  is  not  substantially  less  culpable 
than  a  defendant  whose  only  conduct 
involved  the  simple  possession  of  cocaine.". 

Reason  for  Amendment-  This 
amendment  clariHes  a  situation  in  which 
a  defendant  is  not  ordinarily  eligible  for 
a  reduction  under  section  3B1.2 
(Mitigating  Role),  and  moves  existing 
language  from  the  Introductory 
Commentary  of  chapter  Three,  part  B,  to 
the  Commentary  in  section  3B1.2. 

(B).  Proposed  Amendment.  The 
Commentary  to  section  3B1.1  is 
amended  by  inserting  the  following 
additional  note: 

“4.  When  a  defendant,  who  otherwise 
would  merit  a  mitigating  role  reduction  under 
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section  3B1.2  (Mitigating  Role),  exercised 
limited  supervision  over  a  limited  number  of 
participants  with  equal  or  lesser  roles,  do  not 
apply  an  adjustment  from  this  section.  For 
example,  an  increase  in  offense  level  under 
this  section  would  not  be  appropriate  for  a 
defendant  whose  only  function  was  to 
offload  a  single  large  shipment  of  marijuana, 
and  who  supervised  other  offloaders  of  that 
shipment.  Instead,  consider  such 
circumstances  in  determining  the  appropriate 
reduction  under  section  3B1.2  (Mitigating 
Role).  See  also  Application  Note  4  of  the 
Commentary  to  section  3B1.2  (Mitigating 
Role).". 

The  Commentary  to  section  3B1.2  is 
amended  by  inserting  the  following 
additional  note: 

“4.  When  a  defendant  who  otherwise 
would  merit  a  mitigating  role  reduction  under 
section  3B1.2  (Mitigating  Role),  supervises  a 
number  of  participants  with  equal  or  lesser 
roles,  a  lesser  reduction  than  otherwise 
appropriate  ordinarily  is  warranted.  For 
example,  in  the  case  of  a  defendant  who 
would  have  qualified  for  a  minimal  role 
adjustment  but  for  his  supervision  of  other 
participants,  an  adjustment  for  minor  role, 
rather  the  minimal  role,  would  be 
appropriate.". 

Reason  for  Amendment:  This 
amendment  clarifies  that  a  defendant 
who  otherwise  merits  a  mitigating  role, 
and  who  supervises  a  limited  number  of 
participants  of  equal  or  lesser  roles,  is 
not  subject  to  an  aggravating  role 
enhancement.  Instead,  such 
circumstances  may  be  considered  in 
determining  whether  a  mitigating  role 
reduction  is  appropriate  under  section 
3B1.2. 

17(A).  Proposed  Amendment:  The 
Introductory  Commentary  to  chapter 
three,  part  B  is  amended  by  deleting  the 
first  sentence  of  the  second  paragraph 
and  inserting  in  lieu  thereof: 

“In  the  case  of  a  criminal  activity  involving 
more  than  one  participant,  section  3B1.1  or 
section  3B1.2  may  apply.  When  a  criminal 
activity  involves  only  one  participant,  or  only 
participants  of  roughly  equivalent  culpability, 
neither  section  3B1.1  nor  section  3B1.2  will 
apply.’. 

Section  3B1.1  is  amended  by  deleting 
“follows:”  and  inserting  in  lieu  thereof 
"follows  (Apply  the  greatest):”. 

Section  3Bl.l(a)  is  amended  by 
deleting  "five  or  more  participants,  or 
was  otherwise  extensive”  and  by 
inserting  in  lieu  thereof  “at  least  four 
other  participants”. 

Section  3Bl.l(b)  is  amended  by 
deleting  “(but  not  an  organizer  or 
leader)  and  the  criminal  activity 
involved  five  or  more  participants  or 
was  otherwise  extensive”  and  inserting 
in  lieu  thereof  “of  at  least  four  other 
participants  in  a  criminal  activity”. 

Section  3Bl.l(c)  is  amended  by 
deleting  "other  than  described  in  (a)  or 


(b)”  and  inserting  in  lieu  thereof  “that 
involved  at  least  one  other  participant”. 

The  Commentary  to  section  3B1.1 
captioned  “Application  Notes”  is 
amended  in  Note  1  by  deleting  the 
second  sentence  and  inserting  in  lieu 
thereof  the  following  additional 
paragraphs: 

"In  addition,  for  the  purposes  of  this 
guideline,  a  participant  ordinarily  includes 
any  person  who  plays  the  role  of  a 
participant,  even  if  such  person  is  not 
actually  criminally  responsible  for  the 
offense  (e.g.,  if  two  persons  were  recruited  to 
assist  in  transporting  marihuana,  they  would 
be  deemed  participants  even  if  they  were 
undercover  law  enforcement  agents  and, 
thus,  not  criminally  responsible  for  the 
offense).  However,  if  an  undercover  agent 
were  recruited  to  assist  in  transporting 
marihuana  and  that  agent  recruited  three 
other  undercover  agents,  only  the  first 
undercover  agent  would  be  counted  as  a 
participant. 

Furthermore,  for  purposes  of  this  guideline, 
a  participant  includes  any  person  recruited  to 
play  a  [[significant]]  role  in  the  offense,  even 
though  their  lack  of  awareness  that  an 
offense  was  being  committed  is  a  bar  to  their 
criminal  liability  (e.g.,  a  person  recruited  to 
drive  the  getaway  car  from  a  robbery  who  is 
unaware  that  a  robbery  is  to  be  committed;  or 
a  person  expressly  hired  to  collect  money  for 
charitable  purposes,  who  is  unaware  that  a 
fraud  is  being  perpetrated).  Persons  such  as 
postal  employees,  messengers,  or  taxi  drivers 
who  are  performing  their  normal  duties,  and 
are  not  otherwise  criminally  responsible  for 
their  conduct,  are  not  included  under  this 
paragraph.". 

The  Commentary  to  section  3B1.1 
captioned  “Application  Notes”  is 
amended  by  deleting  Note  2. 

Section  3B1.4  is  deleted  in  its  entirety. 

Reason  for  Amendment:  This 
amendment  clarifies  the  definition  of 
participant  to  inlcude  the  defendant  and 
other  persons  who  are  criminally 
responsible.  “Participant”  also  includes, 
in  most  cases,  law  enforcement  officers, 
and  those  who  are  not  criminally 
responsible  for  their  conduct  in  the 
offense  but  who  play  a  role  in  furthering 
the  offense,  even  if  unwitting.  The 
amendment  also  deletes  section  3B1.4, 
which  is  untitled,  and  is  inconsistent 
with  the  remainder  of  the  guideline 
format.  The  substance  of  the 
Commentary  to  section  3B1.4  is  more 
appropriately  placed  in  the  Introductory 
Commentary  to  this  part. 

Illustration  of  Chapter  Three,  Part  B,  as 
amended  by  Proposed  Amendment 
17(A) 

Part  B — Role  in  the  Offense 

Introductory  Commentary 

*  *  ♦  *  * 

[When  an  offense  is  committed  by  more 
than  one  participant,  section  3B1.1  or  section 
3B1.2  (or  neither)  may  apply.)  In  the  case  of  a 


criminal  activity  involving  more  than  one 
participant,  section  3B1.1  or  section  381 3 
may  apply.  When  a  criminal  activity 
involves  only  one  participant,  or  only 
participants  of  roughly  equivalent 
culpability,  neither  section  3B1.1  or  section 
3B1.2  will  apply.  Section  3B1.3  may  apply  to 
offenses  committed  by  any  number  of 
participants. 

Section  3B1.1.  Aggravating  Role 
Based  on  the  defendant's  role  in  the 
offense,  increase  the  offense  level  as 
[follows:]  follows  (Apply  the  greatest): 

(a)  If  the  defendant  was  an  organizer  or 
leader  of  a  criminal  activity  that  involved 
[five  or  more  participants  or  was  otherwise 
extensive)  at  least  four  other  participants, 
increase  by  4  levels. 

(b)  If  the  defendant  was  a  manager  or 
supervisor  [(but  not  an  organizer  or  leader) 
and  the  criminal  activity  involved  five  or 
more  participants  or  was  otherwise 
extensive]  of  at  least  four  other  participants 
in  a  criminal  activity,  increase  by  3  levels. 

(c)  If  the  defendant  was  an  organizer, 
leader,  manager,  or  supervisor  in  any 
criminal  [other  than  described  in  (a)  or  (b)[ 
that  involved  at  least  one  other  participant, 
increase  by  2  levels. 

Commentary 

Application  Notes: 

1.  A  “participant"  is  a  person  who  is 
criminally  responsible  for  the  commission  of 
the  offense,  but  need  not  have  been 
convicted.  [A  person  who  is  not  criminally 
responsible  for  the  commission  of  the  offense 
(e.g.,  an  undercover  law  enforcement  officer) 
is  not  a  participant.] 

In  addition,  for  the  purposes  of  this 
guideline,  a  participant  ordinarily  includes 
any  person  who  plays  the  role  of  a 
participant,  even  if  such  person  is  not 
actually  criminally  responsible  for  the 
offense  (e.g.,  if  two  persons  were  recruited  to 
assist  in  transporting  marihuana,  they  would 
be  deemed  participants  even  if  they  were 
undercover  law  enforcement  agents  and, 
thus,  not  criminally  responsible  for  the 
offense).  However,  if  an  undercover  agent 
were  recruited  to  assist  in  transporting 
marihuana  and  that  agent  recruited  three 
other  undercover  agents,  only  the  first 
undercover  agent  would  be  counted  as  a 
participant. 

Furthermore,  for  purposes  of  this  guideline, 
a  participant  includes  any  person  recruited 
to  ploy  a  ([significant]]  role  in  the  offense, 
even  though  their  lack  of  awareness  that  an 
offense  was  being  committed  is  a  bar  to  their 
criminal  liability  (e.g.,  a  person  recruited  to 
drive  the  getaway  car  from  a  robbery  who  is 
unaware  that  a  robbery  is  to  be  committed; 
or  a  person  expressly  hired  to  collect  money 
for  charitable  purposes,  who  is  unaware  that 
a  fraud  is  being  perpetrated).  Persons  such  as 
postal  employees,  messengers,  or  taxi  drivers 
who  are  performing  their  normal  duties,  and 
are  not  otherwise  criminally  responsible  for 
their  conduct,  are  not  included  under  this 
paragraph. 

[2.  In  assessing  whether  an  organization  is 
"otherwise  extensive.”  all  persons  involved 
during  the  course  of  the  entire  offense  are  to 
be  considered.  Thus,  a  fraud  that  involved 
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only  three  participants  but  used  the 
unknowing  services  of  many  outsiders  could 
be  considered  extensive.) 

*  *  *  *  « 

[Section  3B1.4.  In  any  other  case,  no 
adjustment  is  made  for  role  in  the  offense. 

Commentary 

Many  offenses  are  committed  by  a  single 
individual  or  by  individuals  of  roughly  equal 
culpability  so  that  none  of  them  will  receive 
an  adjustment  under  this  part.  In  addition, 
some  participants  in  a  criminal  organization 
may  receive  increases  under  section  3B1.1 
(Aggravating  Role]  while  others  receive 
decreases  under  section  3B1.2  (Mitigating 
Role]  and  still  other  participants  receive  no 
adjustment.) 

(B).  Proposed  Amendment  to  section 
3B1.1  (Aggravating  Role):  The 
Commentary  to  section  3B1.1,  captioned 
"Application  Notes,"  is  amended  in 
Note  1  by  inserting  the  following 
additional  sentence  as  the  first  sentence: 

“This  adjustment  applies  only  when  the 
offense  is  committed  by  more  than  one 
participant.". 

Reason  for  Amendment:  This 
amendment  clarifies  that  this 
adjustment  is  restricted  to  cases  in 
which  the  defendant  participates  in  the 
commission  of  the  offense  with  at  least 
one  other  person  who  is  also  criminally 
responsible  for  the  commission  of  the 
offense. 

18(A).  Proposed  Amendment:  Section 
3B1.2  is  amended  by  deleting  “In  cases 
falling  between  (a)  and  (b),  decrease  by 
3  levels.”. 

The  Commentary  to  section  3B1.2  is 
deleted  in  its  entirety  and  the  following 
notes  are  inserted  in  lieu  thereof: 

“1.  This  section  applies  only  in  the  case  of 
criminal  activity  involving  more  than  one 
participant.  “Participant"  is  defined  in  Note  1 
of  the  Commentary  to  section  3B1.1. 

[[2.  No  mitigating  role  adjustment  under 
this  section  shall  be  applied  to  a  defendant 
who,  in  connection  with  the  oRense, 
threatened  the  use  of  force,  possessed  a 
dangerous  weapon,  or  caused  another  person 
to  threaten  the  use  of  force  or  possess  a 
dangerous  weapon.]] 

3.  Subsection  (a)  (Minimal  Role]  applies  to 
a  defendant  who  is  ((plainly  among  the  least 
culpable  of  the  participants  in  the  criminal 
activity]]  ((plainly  among  the  least  culpable 
when  compared  to  all  other  participants  who 
typically  participate  in  the  particular  type  of 
criminal  activity]].  [[It  is  intended  that  the 
downward  adjustment  for  a  minimal 
participant  be  restricted  to  a  narrow  group  of 
defendants  whose  function  in  the  criminal 
activity  and  whose  culpability  for  the  offense, 
relative  to  that  of  other  participants, 
indicates  that  such  defendants  are  plainly 
among  the  least  culpable.]] 

To  receive  a  reduction  under  subsection  (a) 
(Minimal  Role],  the  defendant  ([ordinarily]] 
shall  have; 

[a]  Only  performed  unskilled  or 
unsophisticated  tasks; 


(b]  No  proprietary  interest  in  the  criminal 
activity,  and  received  no  benefit  from  the 
criminal  activity,  other  than  a  ([fixed-fee]] 
payment  that  is  a  small  amount  both 
absolutely  and  in  comparison  to  the  expected 
profit  of  those  who  have  employed  the 
defendant. 

(c]  No  [[significant]]  decision-making 
authority  in  the  criminal  activity; 

[[(d]  Participated  in  the  criminal  activity 
[(on  no  more  than  one  occasion]]  [[for  no 
more  than  a  short  period  of  time]];  and 
[[(e]  No  more  than  limited  knowledge  of  the 
scope  and  structure  of  the  criminal  activity 
and  of  the  criminal  conduct  of  the  more 
culpable  participants.]] 

((Frequently,  such  defendants  will  have 
little  or  no  knowledge  of  the  scope  and 
structure  of  the  criminal  activity  or  of  the 
activities  of  the  more  culpable  participants.]] 

4.  In  a  controlled  substance  trafficking 
offense  (any  offense  for  which  the  offense 
level  is  determined  under  section  2D1.1] — 

(a]  "No  proprietary  interest"  excludes  (1] 
any  defendant  who  owned  any  portion  of  the 
controlled  substance;  and  [2]  any  defendant 
who  Financed  any  aspect  of  the  importation, 
manufacture,  cultivation,  transportation,  or 
distribution  of  the  controlled  substance; 

(b]  “No  ([significant]]  decision-making 
authority”  excludes  [1]  any  defendant  who 
sold,  negotiated  the  sale  of,  or  determined  the 
terms  of  a  sale  of  the  controlled  substance, 

(2]  any  defendant  who  exercised 
([significant]]  decision-making  authority  with 
respect  to  the  importation,  manufacture, 
cultivation,  transportation,  or  distribution  of 
the  controlled  substance,  and  (3]  and 
defendant  who  exercised  control  of  the 
controlled  substance  for  a  significant  period 
of  time,  such  that  the  defendant  [[had  the 
ability  to  control]]  [[was  essential  to]]  the 
success  of  the  criminal  activity.  In  contrast, 
“no  [[significant]]  decision-making  authority 
in  the  criminal  activity”  includes  any 
defendant  who  did  not  exercise  control  over 
the  controlled  substance  for  any  significant 
period  of  time,  such  that  the  defendant  [[had 
the  ability  to  control]]  [[was  essential  to]]  the 
success  of  the  criminal  activity.  For  example, 
a  defendant  who  merely  offloaded  one  ship, 
or  permitted  use  of  a  residence  in  furtherance 
of  the  crinimal  activity  did  not  exercise 
control  over  the  controlled  substance  for  any 
significant  period  of  time. 

5.  Subsection  [b]  (Minor  Role)  applies  to  a 
defendant  who  is  [[significantly  less  culpable 
than  a  defendant  who  carried  out  the  same 
criminal  activity  without  assistance]] 
[[substantially  less  culpable  when  compared 
to  all  other  participants  who  typically 
participate  in  the  particular  type  of  criminal 
activity]],  but  who  is  more  culpable  than  a 
minimal  role  participant.  This  subsection  may 
apply  to  a  defendant  who  meets  some  but  not 
all  of  the  criteria  for  a  minimal  role  reduction. 
[[For  example,  an  adjustment  for  minor  role, 
rathter  than  minimal  role,  may  be  appropriate 
for  a  defendant  who  otherwise  qualifies  for  a 
minimal  role  adjustment,  but  exercised 
sufficient  control  over  controlled  substances 
being  transported  so  as  not  to  merit  a 
minimal  role  adjustment.]]  Furthermore, 
subsection  (b)  may  apply  to  a  defendant  who 
otherwise  meets  the  criteria  for  a  minimal 
role  adjustment  but  for  the  exercise  of  limited 


supervision  over  a  limited  number  of 
participants  who  also  had  minimal  roles  in 
the  offense. 

6.  Consistent  with  the  structure  of  the 
guidelines,  the  defendant  bears  the  burden  of 
persuasion  in  establishing  a  mitigating  role 
reduction.  In  determining  whether  a 
defendant  merits  a  mitigating  role 
adjustment,  the  court  should  base  its 
determination  of  role  on  the  totality  of  the 
circumstances.  Among  the  factors  to  be 
considered  are  the  apparent  sophistication  or 
lack  of  sophistication  of  the  defendant  or  the 
conduct,  evidence  concerning  the  existence 
of  similar  criminal  conduct  by  the  defendant, 
evidence  of  wealth  derived  from  unknown  or 
illegal  sources,  and  the  quantity  of  controlled 
substances  with  which  the  defendant  was 
personally  involved. 

[[7.  In  a  controlled  substance  trafficking 
offense  (any  offense  covered  under  section 
2D1.1],  the  criminal  activity  to  be  considered 
is  the  trafficking  in  the  controlled  substance, 
not  merely  the  transportation  of  the 
controlled  substance  from  one  place  to 
another.  For  example,  in  the  case  of  a  person 
hired  to  drive  a  truck  containing  marihuana 
from  one  city  to  another,  the  defendant's  role 
is  to  be  considered  in  relation  to  the  criminal 
activity  of  drug  trafficking.  Therefore,  a 
transporter  may,  if  otherwise  qualified, 
receive  a  reduction  for  a  mitigating  role.]]”. 

Reason  for  Amendment:  This 
amendment  more  clearly  specifies  the 
factors  that  the  court  should  consider 
when  determining  whether  a  defendant 
receives  a  mitigating  role  adjustment. 
This  amendment  also  clarifies  that 
couriers  and  mules  by  virtue  of  the 
function  they  play  in  a  criminal  activity 
are  either  presumed  to  be  eligible  nor 
ineligible  for  a  mitigating  role  reduction. 
Such  defendants  must  otherwise  meet 
the  criteria  for  a  mitigating  role 
reduction  before  they  are  eligible  for 
such  adjustment. 

Additional  Issues  for  Comment:  The 
Commission  requests  comment  on  the 
following  questions: 

(1)  Whether  mitigating  role 
adjustments  should  apply  in  cases  in 
which  the  defendant  is  substantially  less 
culpable  than  other  defendants  in  the 
same  case,  or  whether  the  adjustments 
should  apply  only  when  the  defendant  is 
substantially  less  culpable  than 
individuals,  whether  or  not  defendants, 
who  typically  participate  in  similar 
criminal  conduct? 

(2)  Whether  defendants  who  perform 
certain  functions  in  a  drug  activity  may 
be  eligible  for  a  mitigating  role 
adjustment  under  section  3B1.2  solely  by 
virtue  of  the  function  performed?  For 
example,  it  might  be  suggested  in 
commentary  to  section  3B1.2  that 
defendants  who  perform  the  functions  of 
offloader,  driver,  transporter,  or  lookout, 
are  automatically  eligible  for  a  minor  or 
minimal  role  adjustment,  or  are  eligible 
for  such  an  adjustment  if  certain  other 
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factors  are  present.  The  Commission 
requests  comment  on  how  it  should 
identify  such  participants  and  how  to 
treat  a  defendant  who  performs  more 
than  one  function  in  the  offense. 

(3)  Conversely,  whether  defendants 
who  perform  certain  functions  in  a  drug 
activity  are,  by  virtue  of  the  importance 
of  the  function,  disqualified  from 
receiving  a  mitigating  role  adjustment, 
notwithstanding  the  fact  that  the 
defendant  may  have  received  a 
substantially  smaller  amount  of  money 
for  his  participation  than  other 
participants  and  may  have  exercised 
little  decison-making  authority  in  the 
criminal  activity?  For  example,  some 
argue  that  because  one  who  transports 
controlled  substances  performs  a  crucial 
function  for  the  drug  trafficking  ring, 
that  person  should  not  receive  a 
mitigating  role  adjustment,  no  matter 
how  little  compensation  the  individual 
received,  for  an  offense  level  based  only 
on  the  quantity  of  controlled  substances 
transported. 

(4)  What  factors  should  be  considered 
in  determining  whether  to  give  a 
mitigating  role  reduction:  and  whether 
the  list  of  factors  provided  in  proposed 
application  note  1  is  adequate  or 
overinclusive? 

(5)  Whether  a  defendant  who 
otherwise  merits  a  mitigating  role 
adjustment  under  section  3B1.2  should 
be  prevented  from  receiving  that 
adjustment  where  the  defendant  has  not 
been  held  responsible  for  a  greater 
quantity  of  controlled  substances  than 
the  defendant  actually  trafficked  or 
aided  in  the  trafficking?  The 
Commission  also  requests  comment  on 
whether  such  a  restriction  should  apply 
only  to  defendants  whose  sole  function 
is  that  of  a  courier  or  mule. 

(6)  Conversely,  whether  a  defendant 
who  otherwise  does  not  merit  a 
mitigating  role  reduction  under  section 
3B1.2  solely  because  he  sold  small 
quantities  of  certain  controlled 
substances  should  be  permitted  to 
receive  that  mitigating  role  adjustment 
where  the  defendant  has  been  held 
responsible  for  a  greater  quantity  of 
controlled  substances  than  the 
defendant  actually  trafbcked  or  aided  in 
tra^cking? 

(B).  Proposed  Amendment  to  section 
3B1.2  (Mitigating  Role):  The 
Commentary  to  Section  3B1.2  captioned 
“Application  Notes”  is  amended  by 
inserting  the  following  additional  note: 

“4.  In  addition  to  a  downward  adjustment 
for  a  minimal  participant,  a  downward 
departure  may  be  warranted  on  the  ground 
that  minimal  participation  exists  to  a  degree 
not  contemplated  by  the  guidelines.  For 
example,  a  downward  departure,  in  addition 
to  a  downward  adjustment  for  a  minimal 


participant,  may  be  warranted  in  a  case 
where  the  offense  level  as  applied  to  a 
defendant  has  been  extraordinarily  magnified 
by  a  circumstance  that  bears  little  relation  to 
the  defendant’s  role  in  the  offense.”. 

Reason  for  Amendment:  Hhis 
amendment  provides  expressly  that  a 
court  may  depart  below  the  applicable 
guideline  range  when  it  determines  that 
a  defendant's  minimal  participation 
exists  to  a  degree  not  taken  into 
consideration  by  the  Sentencing 
Commission. 

19.  Proposed  Amendment:  Section 
2Dl.l(b)  is  amended  by  inserting  the 
following  additional  subdivisions: 

[[Option  1: 

“(3)  If  the  defendant  was  a  minimal 
participant,  decrease  by  4  levels,  but  if  the 
offense  involved — 

(A)  Only  marijuana,  hashish,  hashish  oil,  a 
Schedule  I  or  II  Depressant,  or  a  Schedule  III, 
IV,  or  V  substance,  in  no  event  shall  the 
offense  level  be  greater  than  level  [[16-26]1; 
or 

(B)  Any  other  controlled  substance,  in  no 
event  shall  the  offense  level  be  greater  than 
level  1[20-32]1. 

(4)  If  the  defendant  was  a  minor 
participant,  decrease  by  2  levels,  but  if  the 
offense  involved — 

[A]  Only  marijuana,  hashish,  hashish  oil,  a 
Schedule  I  or  II  Depressant,  or  a  Schedule  III, 
IV,  or  V  substance,  in  no  event  shall  the 
offense  level  be  greater  than  level  [[22-28]]; 
or 

(B)  Any  other  controlled  substance,  in  no 
event  shall  the  offense  level  be  greater  than 
level  [[26-34]].”.]] 

[[Option  2: 

“(3)  If  the  defendant  was  a  minimal 
participant,  decrease  by  4  levels,  but  in  no 
event  shall  the  offense  level  be  greater  than 
level  [[16-32]]. 

(4)  If  the  defendant  was  a  minor 
participant,  decrease  by  2  levels,  but  in  no 
event  shall  the  offense  level  be  greater  than 
level  [[22-34]].”]] 

[[Option  3: 

“(3)  If  the  defendant  was  a  minimal 
participant,  decrease  by  4  levels,  but  in  no 
event  shall  the  offense  level  be  greater  than 
level  ([16-32]].”]] 

[[Options  1  and  2: 

The  Commentary  to  section  2D1.1 
captioned  “Application  Notes”  is  amended 
by  adding  the  following  additional  note: 

"15.  Do  not  apply  an  adjustment  from 
section  3B1.2  (Mitigating  Role)  if  the  offense 
level  is  adjusted  under  subsection  (b)(3)  or 
(b)(4).”.]] 

]  [Option  3: 

The  Commentary  to  section  2D1.1 
captioned  "Application  Notes”  is  amended 
by  adding  the  following  additional  note: 

“15.  Do  not  apply  an  adjustment  from 
section  3B1.2  (Mitigating  Role)  is  the  offense 
level  is  adjusted  under  subsection  (b)(3).”.]] 

Reason  for  Amendment:  This 
amendment  limits  the  offense  level  to 
which  a  minor  or  minimal  participant  in 
drug  cases  is  exposed.  Some  argue  that, 
with  regard  to  extremely  large  quantities 


of  drugs,  using  the  weight  of  the 
substance  to  determine  the  offense  level 
of  a  minor  or  minimal  participant 
overstates  the  culpability  of  that 
participant.  Some  also  argue  that  the 
current  4-level  reduction  may  be 
inadequate  to  counter  the  impact  of  a 
quantity-driven  offense  level. 

Additional  Issues  for  Comment:  The 
Commission  requests  comment  on  this 
amendment  and  on  possible  variations 
of  the  amendment,  as  suggested  by  the 
following  questions: 

(l}(a)  Should  the  same  offense  level 
cap  apply  to  minor  and  minimal  role 
offenders? 

(b)  Should  the  same  offense  level  cap 
apply  to  marijuana  (and  similar 
substances)  as  applies  to  other 
controlled  substances  (such  as  heroin, 
cocaine,  and  crack  cocaine)?  On  what 
criteria  should  the  Commission  make  a 
distinction  between  types  of  substances 
for  purposes  of  determining  an 
appropriate  offense  level  cap? 

(2)  Should  the  offense  level  cap  limit 
the  sentence  imposed  (e.g.,  no  greater 
than  [[120]]  months)  or  limit  the 
guideline  offense  level  to  be  applied 
(e.g.,  no  greater  than  level  [[32]])? 

(3)  With  regard  to  mitigating  role 
participants,  should  one  offense  level 
cap  be  selected  for  a  particular 
substance  (e.g.,  a  level  32  for  cocaine 
offenses)  or  should  two  offense  level 
caps  be  available,  with  the  cap  to  be 
determined  based  on  the  mandatory 
minimum  penalty  to  which  the 
defendant  is  subject  as  a  result  of  the 
quantity  of  drugs  with  which  the 
defendant  is  involved?  For  example, 
with  two  offense  level  caps,  a  defendant 
involved  with  a  quantity  of  less  than  5 
kilograms  of  cocaine  could  be  subject  to 
an  offense  level  cap  of  26  (or  a 
sentencing  cap  of  M  months)  and  a 
defendant  involved  with  a  quantity  of  5 
or  more  kilograms  of  cocaine  could  be 
subject  to  an  offense  level  cap  of  32  (or 
a  sentencing  cap  of  120  months)?  Would 
the  use  of  two  such  caps  create  an 
undesirable  “cliff  effect?  For  example, 
a  defendant  involved  with  4.9  kilograms 
of  cocaine  might  be  subject  to  a  5-year 
sentencing  cap,  whereas  a  defendant 
involved  with  5  kilograms  of  cocaine 
would  be  subject  to  a  10-year  cap:  a  5- 
year  difference  in  sentence  may  be 
based  on  a  difference  in  quantity  of  100 
grams  of  cocaine. 

(4)  To  what  extent  do  mandatory 
minimum  sentencing  statutes,  on  which 
the  Commission  has  set  its  base  offense 
levels  for  drug  offenses,  farther 
influence  the  Commission's 
consideration  of  these  possible 
amendments?  Some  argue  that 
congressional  intent  is  clearer 
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concerning  the  determination  of  the 
amount  of  drugs  that  triggers  a 
mandatory  sentence  for  substantive 
offenses  than  it  is  with  regard  to  this 
same  determination  in  the  context  of 
conspiratorial  offenses.  Accordingly, 
should  there  be  different  offense  level 
caps,  depending  on  whether  the 
defendant’s  accountability  for  a  quantity 
of  drugs  is  based  on  conspiratorial  or 
substantive  conduct?  How  could  such  a 
distinction  be  articulated? 

(5)  Should  an  amendment  capping  the 
offense  level  of  mitigating  role  offenders 
be  available  only  to  defendants  with  a 
Criminal  History  Category  of  I? 

Category  I  or  II?  Or,  should  it  be 
available  only  to  Category  I  or  II 
defendants  who  have  no  prior  drug 
trafhcking  conviction? 

(6)  Should  an  alternative  to  an  offense 
level  cap  be  considered  such  that  at  high 
base  offense  levels  the  reduction  for 
minimal  role  is  greater  than  4  levels,  and 
for  minor  role,  greater  than  2  levels? 

(7)  Should  this  amendment  modify 
section  2D1.1  (Manufacturing,  Importing, 
Exporting,  or  Trafficking)  or  section 
3B1.2  (Mitigating  Role)? 

20.  deposed  Amendment:  [[Option  1: 
Section  2D1.8  is  deleted  in  its  entirety. 
The  Commentary  to  section  2D1.1 
captioned  “Statutory  Provisions”  is 
amended  by  inserting  “856,”  before 
“960(a).”.]] 

[[Option  2:  Section  2Dl.8(a)  is  deleted 
and  the  following  section  inserted  in  lieu 
thereof: 

“(a)  Base  Offense  Level 

(1)  The  offense  level  from  the  table  in 
section  2D1.1  applicable  to  the  underlying 
controlled  substance  offense,  except  as 
provided  below. 

(2)  If  the  defendant  had  no  role  in  the 
underlying  controlled  substance  offense  other 
than  renting  or  allowing  use  of  a  premises, 
the  offense  level  shall  be  4  levels  less  than 
the  offense  from  section  2D1.1  applicable  to 
the  underlying  controlled  substance  offense, 
but  not  greater  than  level  ({16]].”. 

The  Commentary  to  section  2D1.8 
captioned  “Application  Note”  is 
amended  by  deleting  Note  1  and 
inserting  the  following  note  in  lieu 
thereof: 

“1.  Do  not  apply  an  additional  adjustment 
under  section  3B1.2  (Mitigating  Role)  if  the 
offense  level  is  determined  under  subsection 
(a)(2).”.]) 

[[Option  3:  Section  2Dl.8(a]  is  deleted 
and  the  following  section  inserted  in  lieu 
thereof: 

"(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  The  offense  level  from  the  table  in 
section  2D1..1  applicable  to  the  underlying 
controlled  substance  offense; 

(2)  [[16)1 .”.]] 


Reason  for  Amendment:  Currently,  this 
guideline,  which  provides  for  a  base 
offense  level  of  16  without  regard  to  the 
quantity  of  drugs  involved  in  the 
offense,  can  produce  what  appear  to  be 
anomalous  results.  A  defendant  who 
allows  less  than  250  grams  of  marijuana 
to  be  sold  from  his  apartment  is 
assigned  a  base  offense  level  of  16  if 
convicted  under  21  U.S.C.  856;  if  he  had 
been  convicted  of  actual  distribution,  he 
would  have  been  assigned  a  base 
offense  level  of  6.  In  contrast,  a 
defendant  who  allowed  the  use  of  a 
premises  to  sell  300  kilograms  of  heroin 
would  also  be  assigned  an  offense  level 
of  16  under  the  current  guideline.  Each 
option  determines  the  offense  level  by 
reference  to  section  2D1.1.  Option  1 
provides  no  maximum  or  minimum 
offense  level.  Option  2  provides  a 
maximum  offense  level  16  where  the 
defendant  has  no  role  other  than  to  rent 
or  allow  the  use  of  a  premises.  Option  3 
provides  a  minimum  offense  level  16  for 
every  case. 

Section  3C1.2.  Reckless  Endaogerment 
During  Flight 

21.  Issue  for  Comment:  The  sentencing 
Commission  requests  comment  on 
whether  section  3C1.2  adequately 
accounts  for  and  punishes  the  full  range 
of  behavior  to  which  it  is  applicable. 
More  specifically,  should  the  guideline 
incorporate  a  floor  offense  level  for 
creating  a  substantial  risk  of  death  or 
serious  bodily  injury  (e.g.,  a  level  from 
12  to  15),  with  additional  enhancements 
(e.g.,  2  levels  each)  for  physical  injury, 
serious  physical  injury,  or  if  death 
results?  Or,  should  a  cross  reference  to 
another  guideline  be  used  in  lieu  of,  or  in 
conjunction  with,  the  above? 

Chapter  Three,  Part  D — Multiple  Counts 

22.  Issue  for  Comment:  The 
Commission  seeks  comment  regarding 
amendment  of  the  multiple  count  rules. 
In  certain  situations,  multiple  counts  of 
conviction  do  not  result  in  an  increase  in 
guideline  range;  for  example,  when  one 
count  embodies  conduct  treated  as  a 
specific  offense  characteristic,  or 
adjustment  to,  the  guideline  applicable 
to  the  other  count,  or  when  there  is  a 
difference  of  nine  or  more  levels 
between  the  counts.  The  Commission 
seeks  comment  as  to  the  current 
structure  and  the  court’s  ability  to 
choose  a  point  in  the  guideline  range  is 
adequate  in  these  cases,  or  where 
section  3D1.2  should  be  modified  and,  if 
so,  in  what  manner. 

For  example,  section  3D1.4  instructs 
the  user  to  disregard  any  group  of 
closely  related  counts  that  is  nine  or 
more  levels  less  serious  than  the  group 
with  the  highest  offense  level.  Thus, 


when  counts  of  conviction  include 
serious  offenses  and  significantly  less 
serious  ones,  the  lesser  ones  do  not 
contribute  toward  the  determination  of 
the  guideline  range.  For  example,  a  drug 
count  with  a  high  offense  level  and  a 
theft  count  relating  to  a  relatively  small 
theft  would  result  in  a  guideline  range 
no  different  from  the  range  that  would 
result  from  the  drug  count  alone  if  the 
two  offenses  were  nine  or  more  levels 
apart. 

Another  example  concerns  the  tax 
evasion  guideline,  section  2Tl.l(b)(l). 
This  guideline  includes  a  specific 
offense  characteristic  that  provides  that, 
if  the  defendant  failed  to  report  or  to 
correctly  identify  the  source  of  income 
exceeding  $10,000  from  criminal  activity, 
a  two-level  increase  results.  Assuming 
there  were  also  a  count  of  conviction  for 
a  drug  offense,  the  grouping  rule  cited 
above  operate  to  group  the  tax  evasion 
and  drug  count.  The  offense  level  for  the 
count  of  conviction  relating  to  the  drug 
offenses  is  likely  to  exceed  the  offense 
for  the  tax  evasion  count.  Therefore,  the 
offense  level  for  the  group  of  closely 
related  counts  would  be  that  for  the 
drug  offense. 

Chapter  ’Three,  Part  E — Acceptance  of 
Responsibility 

23.  Proposed  Amendment:  [[Option  1: 
Section  3El.l(a)  is  amended  by  deleting 
"his  criminal  conduct”  and  inserting  in 
lieu  thereof  “the  offense  of  conviction 
and  relevant  conduct”. 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes”  is 
amended  in  Note  1(c)  by  deleting 
“related”  and  inserting  in  lieu  thereof 
“relevant”. 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes”  is 
amended  in  Note  3  by  deleting  “and 
related  conduct”  and  inserting  in  lieu 
thereof  "of  conviction  and  relevant 
conduct”. 

The  Background  to  section  3E1.1  is 
amended  by  deleting  “and  related 
conduct”  and  inserting  in  lieu  thereof 
“of  conviction  and  relevant  conduct”.]] 

[[Option  2:  Section  3El.l(a)  is 
amended  by  inserting  the  following 
immediately  before  the  period  at  the  end 
of  the  sentence  “if  the  offense  level 
determined  above  is  level  29  or  less;  and 
3  levels  if  the  offense  level  determined 
above  is  level  30  or  greater”.]] 

[[Option  3:  Subsections  (a),  (b),  and  (c) 
of  section  3E1.1  are  deleted  and  the 
following  is  inserted  in  lieu  thereof: 

”(a)  If  the  defendant — 

(1)  Is  convicted  upon  a  plea  of  guilty  or 
nolo  contendere  entered  prior  to  the  opening 
of  the  government's  case  at  trial,  or 
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(2)  Truthfully  admits  his  involvement  in  the 
offense  of  conviction  prior  to  adfudication  of 
guilt,  while  exercising  his  constitutional  right 
to  a  trial  to  assert  and  preserve  issues  not 
related  to  factual  guilt, 
reduce  the  offense  level  by  2  levels. 

(b)  If  the  defendant — 

|((1)  Truthfully  admits  involvement  ia  iSie 
offense  of  conviction  and  relevant  conduct 
and.]] 

(2)  Demonstrates  full  acceptance  of 
responsibility  by  taking  timely  affirmative 
steps  such  as: 

|i(a)  Truthful  admission  of  involvement  in 
the  offense  of  conviction  and  relevant 
conduct]] 

(a)  Voluntary  payment  of  restitution  prior 
to  adjudication  of  guilt; 

(b)  Voluntary  assistance  to  authorities  in 
the  recovery  of  the  fruits  and 
instrumentalities  of  the  offense; 

(c)  Voluntary  and  full  cooperation  with 
authorities  in  the  prosecution  and  sentencing 
of  the  offense; 

(d)  Voluntary  resignation  from  the  office  or 
position  held  during  the  commission  of  the 
offense;  or 

(e)  Voluntary  surrender  to  authorities 
promptly  after  the  commission  of  offense; 
reduce  the  offense  level  by  one  level. 

(c)  If  section  3El.l(a)  and  (b)  apply,  reduce 
the  offense  level  by  3  levels.”. 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes”  is 
amended  by  deleting  Notes  1, 2,  and  3 
and  inserting  in  lieu  thereof: 

”1.  Section  3E1.1  provides  for  a  1, 2,  or  3 
level  reduction.  Ihe  3-level  reduction  is 
intended  for  the  defendant  who  enters  a  plea 
in  a  timely  fashion,  admits  his  involvement  in 
the  offense,  and  demonstrates  additional 
affirmative  acts  of  acceptance  of 
responsibility. 

2.  Section  3El.l(a)(2)  is  intended  to  apply  in 
the  rare  situation  where  the  defendant  admits 
his  involvement  in  the  offense  of  conviction 
prior  to  adjudication  of  guilty,  but  exercises 
his  constitutional  right  to  trial  for  reasons 
unrelated  of  contesting  factual  guilt  (e.g.,  [[to 
challenge  admissibility  of  evidence  necessary 
to  prove  guiltll  challenge  the 
constitutionality  of  a  statute  or  challenge  the 
applicability  of  a  statute  to  his  conduct,  to 
assert  conduct  which  would  demonstrate  that 
the  defendant  should  not  be  held  responsible 
for  the  offense  (self-defense  motive)  to 
demonstrate  the  absence  of  the  intent  to 
commit  the  offense  or  the  absence  of 
knowledge  that  the  conduct  would  constitute 
the  offense  at  the  time  that  the  offense  was 
committed). 

3.  TTie  2-  or  3-level  reduction  is  not 
intended  to  apply  to  a  defendant  who  puts 
the  government  to  its  burden  of  proof  at  trial 
by  denying  the  essential  factual  elements  of 
guilt,  is  convicted,  and  only  then  admits  guilt. 
However,  such  a  defendant  could  qualify  for 
the  1-level  reduction  as  set  forth  in  section 
3El.l(b).". 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes”  is 
amended  in  the  second  sentence  of  Note 
4  by  inserting  “(b)  (1)  and  (2)” 
immediately  following  “3E1.1”. 


The  Commentary  to  section  3E1.1 
captioned  “Application  Notes"  is 
amended  by  renumbering  Note  5  as  6, 
and  by  inserting  the  following  as  Note  5: 

“5.  In  determining  whether  a  defendant 
demonstrates  'voluntary  and  full 
cooperation,'  as  used  in  section  (b)(2)(c), 
appropriate  considerations  include:  (a)  the 
defendant's  cooperation  with  the  government 
that  is  insufficient  to  merit  a  motion  by  the 
government  for  a  substantial  assistance 
departure,  and  (b)  the  defendant's 
cooperation  with  the  court  and  with  the  pre¬ 
trial  and  probation  officers  in  the  execution 
of  their  duties.”.]) 

[[Option  4:  Subsections  (a),  (b),  and  (c) 
of  section  3E1.1  are  deleted  and  the 
following  is  inserted  in  lieu  thereof: 

"(a)  If  more  than  one  of  the  following 
applies,  use  the  greatest: 

(1)  If  the  defendant  clearly  demonstrates  a 
recognition  and  affirmative  acceptance  of 
responsibility  for  his  offense  in  a  timely 
manner,  decrease  the  offense  level  by  3 
levels;  or 

(2)  If  the  defendant  is  convicted  upon  a 
plea  of  guilty  or  nolo  contendere  entered 
prior  to  the  opening  of  the  government's  case 
at  trial,  decrease  the  offense  level  by  2 
levels]  [;  or 

(3)  If  the  defendant  is  convicted  upon  the 
plea  of  guilty  or  nolo  contendere  after  the 
opening  of  the  government's  case  at  trial, 
decrease  the  offense  levely  by  1  level]). 

(b)  A  defendant  may  be  given 
consideration  under  subsection  (a)(1)  without 
regard  to  whether  his  conviction  is  based 
upon  a  guilty  plea  or  a  Ending  of  guilt  by  the 
court  or  jury,  or  the  practical  certainty  of 
conviction  at  trial.  Entry  of  a  plea  of  guilty 
prior  to  the  opening  of  the  government's  case 
at  trial  is  not  in  itself  sufficient  to  warrant  a 
reduction  under  subsection  (a)(1).”. 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes"  is 
amended  in  Note  1  by  deleting  “this 
provision”  and  inserting  in  lieu  thereof 
“an  adjustment  under  section 
3El.l(a){l)'',  and  by  deleting  “related” 
and  inserting  in  lieu  thereof  “relevant”. 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes”  is 
amended  in  Note  2  by  deleting  “This 
adjustment”  and  inserting  in  lieu  thereof 
“section  3El.l(a)  (1)”. 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes”  is 
amended  in  Note  3  by  deleting  “related” 
and  inserting  in  lieu  thereof  “relevant", 
and  by  deleting  “this  section”  and 
inserting  in  lieu  thereof  “section 
3El.l{a)(l)”. 

The  Commentary  to  section  3E1.1 
captioned  “Application  Notes"  is 
amended  in  Note  4  by  inserting 
immediately  before  the  period  at  the  end 
of  the  first  sentence  “under  subsection 
(a)(1)",  and  in  the  second  sentence  by 
deleting  “3E1.1"  and  inserting  in  lieu 
thereof  “3El.l(a)(l)“. 


The  Commentary  to  section  3E1.1 
captioned  “Application  Notes”  is 
amended  by  renumbering  Note  5  as 
Note  6  and  by  inserting  the  following 
additional  note  as  Note  5: 

“5.  Subsection  (a)(2)  applies  to  a  defendant 
who  is  convicted  upon  a  plea  of  guilty  or  nolo 
contendere  entered  prior  to  the  opening  of  the 
government's  case  at  trial  (including  a 
conditional  plea  under  Rule  11(a)(2)  of  the 
Rules  of  Criminal  Procedure),  but  does  not 
qualify  for  a  reduction  under  subsection 
(a)(1).  Such  defendants  have  ensured  the 
certainty  of  their  just  punishment  in  a  timely 
manner  and.  therefore,  are  appropriately 
provided  a  2-level  reduction. 

[[Subsection  (a)(3)  applies  to  a  defendant 
who  is  convicted  upon  a  plea  of  guilty  or  nolo 
contendere,  but  does  not  qualify  for  a 
reduction  under  either  subsection  (a)  (1)  or 
(2).  Such  defendants  have  ensured  the 
certainty  of  their  just  punishment  and, 
therefore,  appropriately  are  provided  a  1- 
level  reduction.”.  [] 

The  Commentary  to  section  3E1.1 
captioned  “Background”  Is  amended  by 
deleting  “related”  and  inserting  in  lieu 
thereof  “relevant”,  by  inserting  “under 
subsection  (a)(1)”  immediately  following 
“lower  offense  level”  and  by  inserting 
the  following  additional  sentence  at  the 
end: 

“Lesser  reductions  are  provided  under 
subsection  (a)(2)  [(or  (3)]]  to  a  defendant 
who,  although  not  qualifying  for  a  reduction 
under  subsection  ta)(l),  nevertheless  has 
ensured  the  certainty  of  his  just  punishment 
by  entering  a  plea  of  guilty  or  nolo 
contendere,”, 

Confonning  Amendment:  Section 
6Bl.2(a)  is  amended  by  deleting 
“statutory  purposes  of  sentencing”  and 
inserting  in  lieu  thereof  “sentencing 
guidelines”. 

The  Commentary  to  section  6B1.2  is 
amended  in  the  Hrst  paragraph  by 
deleting:  “This  section  makes  clear  that 
a  court  may  accept  a  plea  agreement 
provided  that  the  judge  complies  with 
the  obligations  imposed  by  Rule  11(e), 
Fed.  R.  Crim.  P,  A  judge”  and  inserting 
in  lieu  thereof  “The  court”,  and  by 
inserting,  immediately  before  “This 
requirement”,  the  following: 

“A  defendant  who  enters  a  plea  of  guilty  or 
nolo  contendere  prior  to  the  opening  of  the 
government's  case  at  trial  ensures  a 
reduction  in  offense  level  by  2  levels  under 
section  3E1.1  (Acceptance  of  Responsibility). 
Further  reductions  in  sentences  due  to  plea 
agreements  will  tend  to  undermine  the 
system  of  sentencing  guidelines  and  should 
be  avoided.”.]) 

Reason  for  Amendment:  Option  1 
provides  expressly  that  a  defendant  be 
required  to  accept  responsibility  for  the 
offense  of  conviction  and  all  relevant 
conduct.  With  respect  to  Option  1,  the 
Commission  solicits  comment  on 
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whether  “the  offense  of  conviction  and 
all  relevant  conduct"  is  the  appropriate 
scope  of  consideration  for  acceptance  of 
responsibility;  whether  the  scope  should 
be  broader,  i.e.,  the  offense  of  conviction 
and  all  related  conduct  (all  conduct 
connected  with  the  conduct  constituting 
the  offense  of  conviction  whether  or  not 
it  is  within  the  parameters  of  relevant 
conduct);  or  whether  the  scope  should 
be  narrower,  i.e.,  restricted  to  the 
offense  of  conviction. 

Option  2  provides  a  greater  reduction 
for  acceptance  of  responsibility  for 
cases  with  offense  levels  of  30  or 
greater.  The  Commission  solicits 
comments  on  the  appropriateness  of 
providing  a  greater  reduction  at  higher 
offense  levels,  and  if  so,  whether  the 
three  level  reduction  should  begin  at 
offense  level  30  or  at  a  lower  or  higher 
offense  level. 

Option  3  provides  a  broader  range  of 
adjustments  for  acceptance  of 
responsibility.  Under  this  option,  a 
defendant  receives  a  two-level  reduction 
under  subsection  (a)  if  he  is  convicted 
upon  a  plea  of  guilty  or  nolo  contendere 
entered  prior  to  the  opening  of  the 
government’s  case  at  trial,  or  truthfully 
admits  his  involvement  in  the  offense  of 
conviction  prior  to  adjudication  of  guilt, 
while  exercising  his  constitutional  right 
to  a  trial  to  assert  and  preserve  issues 
not  related  to  factual  guilt.  A  separate, 
additional,  one-level  reduction  is 
provided  under  subsection  (b)  to  a 
defendant  who  takes  additional  steps 
demonstrative  of  full  acceptance  of 
responsibility.  Because  the  decrease 
under  subsection  (b)  is  separate,  a 
defendant  who  denies  his  guilt  and  is 
convicted  by  trial  could  nevertheless 
achieve  a  one-level  reduction  under 
subsection  (b)  of  this  option  by 
subsequently  demonstrating  affirmative 
acceptance  of  responsibility. 

Option  4  is  similar  to  Option  3,  but 
has  certain  differences.  As  in  Option  3,  a 
defendant  who  is  convicted  upon  a  plea 
of  guilty  or  nolo  contendere  entered 
prior  to  the  government’s  case  at  trial 
receives  at  least  a  two-level  reduction. 
Similarly,  if  such  defendant  takes 
additional  steps  to  accept  responsibility, 
a  three-level  reduction  is  provided. 
Under  Option  4,  a  defendant  who  goes 
to  trial  may  be  eligible  for  the  full 
reduction  under  very  exceptional 
circumstances  (e.g.,  a  defendant  who 
admits  and  accepts  responsibility  for  his 
conduct,  but  goes  to  trial  to  challenge 
the  applicability  of  the  statute  to  his 
conduct).  Unlike  Option  3,  however,  a 
defendant  who  goes  to  trial  is  convicted, 
and  later  admits  his  guilt  at  sentencing 
would  not  be  eligible  for  a  partial 
reduction  under  Option  4.  Bracketed 


language  within  Option  4  is  included  to 
solicit  comment  on  whether  if  this 
option  is  adopted  it  should  include  a 
partial  (one-level)  reduction  for  a 
defendant  who  changes  his  plea  after 
the  opening  of  the  government’s  case  at 
trial. 

Section  4A1.1.  Criminal  History 
Category 

24.  Proposed  Amendment:  Section 
4Al.l(f)  is  deleted  as  follows: 

“(f)  Add  1  point  for  each  prior  sentence 
resulting  from  a  conviction  of  a  crime  of 
violence  that  did  not  receive  any  points 
under  (a),  (b).  or  (c)  above  because  such 
sentence  was  considered  related  to  another 
sentence  resulting  from  a  conviction  of  a 
crime  of  violence,  up  to  a  total  of  3  points  for 
this  item.  Provided,  that  this  item  does  not 
apply  where  the  sentences  are  considered 
related  because  the  offenses  occurred  on  the 
same  occasion.", 

and  the  following  is  inserted  in  lieu 
thereof: 

“(f)  Add  1  point  for  each  of  the  following: 

“(ij  Each  prior  sentence  resulting  from  a 
conviction  of  a  crime  of  violence  that  did  not 
receive  any  points  under  (a),  (b),  or  (c)  above 
because  such  sentence  was  considered 
related  to  another  sentence  resulting  from  a 
conviction  of  a  crime  of  violence.  Provided, 
that  (1)  this  subparagraph  does  not  apply 
where  the  sentences  are  considered  related 
because  the  offenses  occurred  on  the  same 
occasion;  and  (2)  not  more  than  3  points  may 
be  added  under  this  subparagraph;  and 

(ii)  Each  prior  sentence,  or  each  set  of 
consolidated  prior  sentences,  counted  under 
(a)  for  which  the  defendant  actually  served  at 
least  [[five]]  years  of  imprisonment  prior  to 
initial  release.’*. 

Reason  for  Amendment:  This 
amendment  further  distinguishes  the 
weight  given  to  serious  prior  offenses  by 
adding  an  additional  point  for  sentences 
on  which  the  defendant  actually  served 
ffve  or  more  years  of  imprisonment. 

Section  4A1.2.  Definitions  and 
Instructions  for  Computing  Criminal 
History 

25(A).  Proposed  Amendment:  [[Option 
1:  Section  4Al.2(f)  is  amended  by 
deleting  “,  except”  and  inserting  in  lieu 
thereof  “.  Provided,”;  and  by  deleting 
“from  juvenile  court"  and  inserting  in 
lieu  thereof  “for  an  offense  committed 
prior  to  the  defendant’s  eighteenth 
birthday". 

Section  4Al.2(j)  is  deleted  as  follows: 

“(j)  Expunged  Convictions 

Sratences  for  expunged  convictions  are  not 
counted,  but  may  be  considered  under 
section  4A1.3  (Adequacy  of  Criminal  History 
Category).", 

and  the  following  inserted  in  lieu 
thereof: 


"(j)  Reversed,  Vacated.  Annulled,  Set 
Aside,  Pardoned,  or  Expunged  Convictions 

(1)  A  sentence  resulting  from  a  conviction 
that  has  been  reversed  is  not  counted.  A 
sentence  resulting  from  a  conviction  that  has 
been  vacated,  set  aside,  annulled,  or 
expunged  or  for  which  the  defendant  has 
been  pardoned,  is  not  counted  if  such  action 
was  based  on  a  determination  that  the 
conviction  was  legally  defective  or  on 
evidence  pertaining  to  the  defendant’s 
innocence. 

(2)  A  number  of  jurisdictions  have  various 
procedures  pursuant  to  which  a  defendant's 
conviction  may  be  vacated,  ‘set  aside,' 
annulled,  or  o^ered  expunged,  or  a 
defendant  may  be  pardoned,  for  reasons 
unrelated  to  innocence  or  legal  defect  (e.g.,  in 
order  to  restore  civil  rights  or  to  remove  the 
stigma  associated  with  a  criminal 
conviction).  A  sentence  for  such  a  conviction 
is  counted. 

(3)  Provided,  that  any  sentence  resulting 
from  a  conviction  or  adjudication  for  an 
offense  committed  prior  to  a  defendant's 
eighteenth  birthday  that  has  been  vacated, 
set  aside,  annulled,  or  ordered  expunged,  or 
for  which  the  defendant  has  been  pardoned  is 
not  counted  [[unless  the  defendant 
commenced  the  instant  offense  prior  to  such 
action]] 

The  Commentary  to  section  4A1.2 
captioned  “Application  Notes”  is 
amended  by  deleting  Note  10  and 
renumbering  the  remaining  notes 
accordingly.]] 

[[Option  2:  Section  4A1.2[f)  is 
amended  by  deleting  “is  counted  as  a 
sentence  under  section  4Al.l(c)  even  if 
a  conviction  is  not  formally  entered, 
except  that  diversion  from  juvenile  court 
is  not  counted”  and  inserting  in  lieu 
thereof: 

“(e.g.,  a  probationary  disposition  without 
entry  of  a  conviction)  [[is  counted  as  a 
sentence  under  section  4Al.l(c)  only  if  the 
defendant  commenced  the  instant  offense 
prior  to  satisfaction  of  the  express  conditions, 
if  any,  of  such  diversionary  disposition]]  [[is 
not  counted]]. 

Section  4Al.2(j)  is  deleted  as  follows: 

“(j)  Expunged  Convictions 

Sentences  for  expunged  convictions  are  not 
counted,  but  may  be  considered  under 
section  4A1.3  (Adequacy  of  Criminal  History 
Category).", 

and  the  following  is  inserted  in  lieu 
thereof: 

“(j)  Reversed,  Vacated,  Annulled,  Set 
Aside,  Pardoned,  or  Expunged  Convictions 

(1)  A  sentence  resulting  from  a  conviction 
that  has  been  reversed,  vacated,  set  aside, 
annulled,  or  expunged,  or  for  which  the 
defendant  has  been  pardoned,  is  not  counted 
if  such  action  was  based  upon  a 
determination  that  the  conviction  was  legally 
defective  or  on  evidence  pertaining  to  the 
defendant's  innocence. 

(2)  A  number  of  jurisdictions  have  various 
procedures  pursuant  to  which  a  defendant's 
conviction  may  be  vacated,  set  aside. 
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annulled,  or  expunged,  or  a  defendant  may  be 
pardoned,  for  reasons  unrelated  to  legal 
defect  or  innocence  (e.g.,  in  order  to  restore 
civil  rights  or  to  remove  the  stigma 
associated  with  a  criminal  conviction).  A 
sentence  resulting  from  such  a  conviction  for 
an  offense  committed  at  age  eighteen  or 
older — 

(A)  Is  counted  if  the  sentence  contained  a 
term  of  imprisonment  of  [(sixty  days  or 
more)]  ([more  than  one  year  and  one  month)] 

(|,  or  if  the  defendant  commenced  the  instant 
offense  before  such  action  was  taken]] ;  and 

(B)  Is  not  counted  in  any  other  case. 

(3)  A  sentence  resulting  from  a  conviction 
or  adjudication  for  an  offense  committed 
prior  to  age  eighteen  that  has  been  vacated, 
set  aside,  annulled,  expunged,  or  for  which 
the  defendant  has  been  pardoned  is  not 
counted  [(  unless  the  defendant  commenced 
the  instant  offense  before  such  action  was 
taken]]  " )] 

Reason  for  Amendment.  This 
amendment  provides  more  consistency 
in  respect  to  the  counting  of  convictions 
that  have  been  reversed,  vacated, 
annulled,  set  aside,  expunged,  or 
pardoned.  Currently,  whether  such 
sentences  are  counted  depends  upon  the 
terminology  used  by  the  various 
jurisdictions.  E.g.,  sentences  resulting 
from  convictions  that  have  been 
annulled  or  set  aside  are  counted; 
sentences  resulting  from  convictions 
that  have  been  expunged  are  not.  Option 
1  would  count  all  sentences  resulting 
from  Owenses  committed  at  age  eighteen 
or  older  unless  reversed,  vacated, 
annulled,  set  aside,  expunged,  or 
pardoned  on  the  basis  of  a  finding  of 
legal  defect  or  information  pertaining  to 
the  defendant’s  innocence.  Option  2 
would  count  executed  (non  suspended] 
sentences  of  imprisonment  of  more  than 
a  certain  amount,  unless  the  action 
vacating,  annulling,  setting  aside, 
expunging,  or  pardoning  such  sentence 
was  based  upon  a  finding  of  legal  defect 
or  information  pertaining  to  the 
defendant’s  innocence.  Lesser  sentences 
for  which  the  convictions  had  been 
vacated,  annulled,  set  aside,  expunged, 
or  pardoned  would  not  be  counted. 

(B).  Proposed  Amendment:  [[Option  1; 
Section  4Al.2(e)(l)  is  amended  by 
inserting  the  following  additional 
sentences  as  the  first  two  sentences: 

"To  establish  the  applicable  time  period  for 
counting  sentences  under  5  4Al  1(a),  count 
back  fifteen  years  from  the  date  of  the 
defendant’s  commencement  of  the  instant 
offense,  without  credit  for  any  period  of 
[[one]]  [[two]]  [[three]]  [[four]]  [[five)]  years 
or  more  that  the  defendant  continuously  was 
in  imprisonment.  For  example,  if  the 
defendant  was  continuously  imprisoned  for 
eight  years,  and  any  part  of  this 
imprisonment  fell  within  the  fifteen-year 
period,  the  applicable  time  period  would  be 
23  (15  +  8)  years.” 


By  deleting  ”within  fifteen  years  of 
the  defendant’s  commencement  of  the 
instant  offense”  and  inserting  in  lieu 
thereof  “on  or  after  the  beginning  of  the 
applicable  time  period": 

And  by  deleting  “such  fifteen-year" 
and  inserting  in  lieu  thereof  “the 
applicable  time".]] 

[[Option  2:  Section  4Al.2{e)(l)  is 
amended  by  inserting  the  following 
additional  sentences  as  the  first  two 
sentences: 

"To  establish  the  applicable  time  period, 
count  back  twelve  years  from  the  date  of  the 
defendant’s  commencement  of  Lhe  instant 
offense,  without  credit  for  any  period  of 
[[one]]  [[two]]  ([three]]  [[four]]  [[five]]  years 
or  more  that  the  defendant  continuously  was 
in  imprisonment  For  example,  if  the 
defendant  was  continuously  imprisoned  for 
eight  years,  and  any  part  of  this 
imprisonment  fell  within  the  twelve-year 
period,  the  applicable  time  period  would  be 
20  (12  +  8)  years.". 

By  deleting  “of  imprisonment 
exceeding  one  year  and  one  month  that 
was  imposed  within  fifteen  years  of  the 
defendant’s  commencement  of  the 
instant  offense"  and  inserting  in  lieu 
thereof  “that  was  imposed  on  or  after 
the  beginning  of  the  applicable  time 
period”. 

And  by  deleting  “such  fifteen-year” 
and  inserting  in  lieu  thereof  “the 
applicable  time”. 

Section  4Al.2(e]  is  amended  by 
deleting  subdivision  (2)  and  by 
renumbering  the  remaining  subdivisions 
accordingly.]] 

Reason  for  Amendment:  Both  options 
of  this  amendment  extend  the  applicable 
time  period  for  counting  prior 
convictions  (for  purposes  of  determining 
number  of  criminal  history  points  and 
determining  career  offender  status)  to 
take  into  account  substantial  periods  of 
incarceration.  Option  1  retains  the 
current  guideline  structure  of  10-  and  15- 
year  “applicable  time  periods."  Option  2 
modifies  the  current  guideline  structure 
to  provide  for  a  uniform  12-year 
applicable  time  period. 

Illustration  of  Section  4A1.2  as  Anoended  by 
Option  I 

[[Option  1:  (1)  To  establish  the  applicable 
time  period  for  counting  sentences  under 
§  4 Al  1(a),  count  back  fifteen  years  from  the 
date  of  the  defendant 's  commencement  of  the 
instant  offense,  without  credit  for  any  period 
of  [[one})  [[two))  [[three))  [[four))  [[five]) 
years  or  more  that  the  defendant 
cantinuausly  was  in  imprisonment  For 
example,  if  the  defendant  was  continuously 
imprisoned  for  eight  years,  and  any  part  of 
this  imprisonment  fell  within  the  fifteen-year 
period,  the  applicable  time  period  would  be 
23  (15  -f  8)  years.  Any  prior  sentence  of 
imprisonment  exceeding  one  year  and  one 
month  that  was  imposed  [within  fifteen  years 
of  the  defendant’s  commencement  of  the 


instant  offense]  on  or  after  the  beginning  of 
the  applicable  time  period  is  counted.  Also 
count  any  prior  sentence  of  imprisonment 
exceeding  one  year  and  one  month,  whenever 
imposed,  that- resulted  in  the  defendant  beii$ 
incarcerated  during  any  part  of  (such  fifteen- 
year]  the  applicable  time  period.]] 

niustratioD  of  Sectioa  4A1.2  as  Amended  by 
Optkm  2 

[[Option  2:  (1)  To  establish  the  applicable 
time  period,  count  bock  twelve  years  from 
the  date  of  the  defendant's  commencement  of 
the  instant  offense,  without  credit  for  any 
period  of  [[one]}  [[two]]  [[three]]  [[four]] 
[[five]]  years  or  more  that  the  defendant 
continuously  was  in  imprisonment.  For 
example,  if  the  defendant  was  continuously 
imprisoned  for  eight  years,  and  any  part  of 
this  imprisonment  fell  within  the  twelve  year 
period,  the  applicable  time  period  would  be 
20  (12  -t-  8)  years.  Any  prior  sentence  (of 
imprisonment  exceeding  one  year  and  one 
month  that  was  imposed  within  fifteen  years 
of  the  defendant’s  commencement  of  the 
instant  offense)  that  was  imposed  on  or  after 
the  beginning  of  the  applicable  time  period  is 
counted.  Also  count  any  prior  sentence  of 
imprisonment  exceeding  one  year  and  one 
month,  whenever  impo^,  that  resulted  in 
the  defendant  being  incarcerated  during  any 
part  of  [such  fifteen-year]  the  applicable  time 
period. 

[(2)  Any  other  prior  sentence  that  was 
imposed  within  ten  years  of  the  defendant  s 
commencement  of  the  instant  offense  is 
counted.) 

( [3]  2)  Any  prior  sentence  not  within  the 
time  periods  specified  above  is  not  counted. 

((4)  J)  The  applicable  time  period  for 
certain  sentences  resulting  from  offenses 
committed  prior  to  age  eighteen  is  governed 
by  section  4Al.2(d)(2].]] 

Section  4A1.3.  Adequacy  of  Criminal 
History  Category  (Policy  Statement) 

26(A).  Proposed  Amendment:  [[Option 
1'  Section  4A1.3  is  amended  by  deleting 
the  fourth  sentence  in  the  last  paragraph 
and  inserting  in  lieu  thereof: 

“In  such  a  case,  a  sentence  above  the 
guideline  range  for  a  defendant  with  a 
Category  VI  criminal  history  may  be 
warranted,  but  the  court  shall  determine  the 
extent  of  the  departure  by  extrapolating  a 
new  guideline  range  from  the  existing 
guideline  ranges  in  the  Sentencing  Table.  For 
example,  a  defendant  with  a  total  offense 
level  10  who  has  16  criminal  history  points 
and  a  guideline  range  of  24-30  months,  would 
have  a  hypothetical  Category  VII  criminal 
history,  and  a  hypothetical  guideline  range  of 
27-33  months.  In  the  case  of  unusually 
serious  criminal  history,  or  unusually  high 
numbers  of  criminal  history  points,  the  extent 
of  the  departure  may  be  greater  than  that 
suggested  by  extrapolation."  ]] 

[[Option  2:  Section  4A1.3  is  amended 
in  the  fourth  (last)  paragraph  by 
beginning  a  new  (fifth)  paragraph  with 
the  fifth  sentence,  and  by  insmiing  the 
following  at  the  end  of  the  fourth 
paragraph. 
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“In  determining  whether  each  a  departure 
is  warranted,  the  court  should  consider  that 
in  the  case  of  a  defendant  who  has 
established  a  prior  criminal  record  sufficient 
to  warrant  consideration  of  an  upward 
departure  from  criminal  history  category  VI, 
the  nature  of  the  prior  oH^enses  rather  than 
simply  their  niim^r  is  often  more  indicative 
of  the  seriousnets  of  that  criminal  record.  For 
example,  a  defendant  with  nine  prior  60-day 
jail  sentences  for  offenses  such  as  petty 
larceny,  prostitution,  or  possession  of 
gambling  slips  fa  total  of  18  points]  has  a 
higher  number  of  criminal  history  points  than 
the  tirpical  criminal  history  category  VI 
defendant,  bat  not  necessarily  a  more  serious 
criminal  history  overall.  Where  the  court 
finds  that  the  quantity  and  quality  of  the 
defendant's  criminal  history  points  are 
sufficient  to  warrant  an  upward  departure, 
the  court  should  use  an  incremental 
approach,  moving  down  the  sentencing  table 
in  one-level  increments  until  it  finds  a 
guideline  range  appropriate  to  the  case. 
Because  qualitative  judgment  is  important  to 
this  determination,  it  is  not  possible  to 
specify  the  appropriate  increments  with 
precision;  however,  a  one,  two,  or  three-level 
increment  should  be  sufficient  to  address  all 
but  the  most  ^regions  cases.".]] 

Reason  for  Amendment  Options  1 
and  2  both  provide  for  a  structured 
departure  in  the  case  of  an  offender  with 
high  criminal  history  point  totals.  The 
current  guideline  invites  departures  on 
the  basis  of  high  criminal  history  point 
totals,  but  suggests  no  structure  for  the 
extent  of  the  departure.  Option  1 
requires  an  extrapolation  of  the 
Sentencing  Table  based  on  three-point 
increments,  with  greater  departures 
permitted  where  criminal  history  is 
particularly  sMious  or  where  criminal 
history  point  totals  are  unusually  large. 
Option  2  accounts  for  the  possibility 
that  a  defendant  with  a  high  criminal 
history  pmnt  total  may  have  accrued  a 
large  number  of  such  points  after 
committing  numerous  less  serious 
offenses  for  which  short  prison 
sentences  were  imposed — in  contrast 
with  the  more  serious  offender  who  has 
been  incarcerated  ftM*  long  periods  of 
time  and  has  had  less  opportunity  to 
accumulate  large  point  totals. 

(B).  Proposed  Amendment:  Section 
4A1.3  is  amended  in  the  first  paragraph 
by  inserting  “(a)  Degree  of  Risk.” 
immediately  before  “If  reliable”:  by 
deleting  “the  seriousness  of  the 
defendant’s  past  criminal  conduct  or”; 
by  renumbering  “(a)”,  “(b)”,  “(c)”,  and 
“(d)”  as  “(1)”,  “(2)”.  “(3)”,  and  “(4)" 
respectively:  and  by  deleting  “:  (e)  prior 
similar  adult  criminal  conduct  not 
resulting  in  a  criminal  conviction”. 

Section  4A1.3  is  amended  in  the 
second  paragraph  by  deleting  “the 
seriousness  of  the  defendant's  criminal 
history  or”:  by  deleting  “serious 
assaults”  and  inserting  in  lieu  thereof 


"criminal  acts”;  by  deleting  “had  a 
similar  instance  of  large  s^e  fraudulent 
misconduct  established  by  an 
adjudication  in  a  Securities  and 
Exchange  Commission  enforcement 
proceeding.  (4)”;  by  deleting  “serious” 
immediately  following  “another”;  by 
renumbering  “(5)”  as  “(4)”:  and  by 
deleting  “serious”  immediately 
following  “significantly  more”  and 
inserting  in  lieu  thereof  “extensive”. 

Section  4A1.3  is  amended  in  the  third 
paragraph  by  deleting  “the  seriousness 
of  the  defendant's  criminal  history  or"; 
by  deleting  “minor  misdemeanor”;  and 
by  deleting  “serious”  and  inserting  in 
lieu  thereof  “extensive”. 

Section  4A1.3  is  amended  by  inserting 
the  following  additional  subsection  after 
the  third  paragraph: 

“(b)  Type  of  Risk.  If  reliable  information 
indicates  that  the  criminal  history  category 
does  not  adequately  refiect  the  seriousness  of 
the  defendant's  past  criminal  conduct,  the 
court  may  consider  imposing  a  sentence 
departing  from  the  otherwise  applicable 
guideline  range.  Such  information  may 
include,  but  is  not  limited  to.  information 
concerning  the  nature  of  the  criminal  conduct 
underlying  a  defendant's  prior  convictions, 
and  prior  similar  adult  criminal  conduct  not 
resulting  in  a  criminal  conviction,  that 
establishes  a  pattern  of  particularly  harmful 
or  very  minor  criminal  twhavior. 

An  upward  departure  under  this  provision 
may  be  warranted  when  the  criminal  history 
category  significantly  underrepresents  the 
seriousness  of  the  defendant's  criminal 
history.  Examples  might  indude  offenders 
with  a  history  of  repetitive  assaultive 
behavior,  of  repetitive  sophisticated  criminal 
behavior  (e.g.,  a  series  of  sophisticated  frauds 
or  a  similar  instance  of  large  scale  fraudulent 
misconduct  established  by  an  adjudication  in 
a  Securities  and  Exchange  Commission 
enforcement  proceeding),  and  those  with 
unusually  extensive  and  serious  prior 
records. 

A  downward  departure  under  this 
provision  may  be  warranted  when  the 
criminal  history  category  significantly 
overrepresents  the  seriousness  of  the 
defendant's  criminal  history.  Examples  might 
include  offenders  whose  points  result  from 
unusually  harsh  sentencing  for  misdemeanors 
or  from  a  string  of  convictions  for  relatively 
minor,  victimless  crimes  such  as 
prostitution.". 

Section  4A1.3  is  amended  in  the  last 
paragraph  by  inserting  “(c)” 
immediately  before  “In  considering”: 
and  by  deleting  “of  the  defendant's 
criminal  history,  and  that  the 
seriousness  of  and  inserting  in  lieu 
thereof  “or  extensiveness  of  the 
defendant's  criminal  history,  and  that”. 

Reason  for  Amendment  This 
amendment  clarifies  that  departures 
under  this  section  may  be  warranted 
when  the  criminal  history  category  does 
not  adequately  address  either  the 
likelihoc^  of  new  offenses  being 


committed  by  Um  defendant,  or  the  type 
of  risk  posed  by  the  defendant. 

(C).  Imposed  Amendment:  Section 
4A1.3  is  amended  by  inserting  the 
following  at  the  end  of  the  third 
paragraph: 

“A  downward  departure  on  the  basis  of  the 
adequacy  of  a  defendant's  criminal  history 
category  is  not  warranted  when  the 
guidelines  in  this  chapter  specify  a  particular 
criminal  history  category  in  lieu  of  the 
category  that  would  result  from  calculation  of 
the  criminal  history  points  under  section 
4A1.1.  Such  guidelines  include  sections  4B1.1 
and  4B1.4.“. 

Reason  for  Amendment  This 
amendment  expressly  prohibits 
downward  departures  for  defendants 
sentenced  under  the  career  criminal  and 
armed  career  criminal  sections  of  those 
guidelines  when  such  departures  are 
based  on  the  court's  conclusion  that  the 
criminal  history  category  significantly 
over-represents  the  seriousness  of  a 
defendant's  criminal  history  or  the 
likelihood  the  defendant  will  commit 
further  crimes.  Some  have  argued  that 
such  departures  are  in  direct  conflict 
with  the  statutory  directive  in  28  U.S.C. 
994(h)  that  career  offenders  be 
sentenced  at  or  near  the  statutory 
maximum  for  the  offense  of  conviction 
and  the  Commission’s  interpretation  of 
this  directive  by  placing  all  such 
defendants  in  Criminal  History  Category 
VI. 

Section  4B1.1.  Career  Ofiender 

Section  1,2.  Definitions  of  Terms  Used 
in  Section  4B1.1 

27(A).  Proposed  Amendment:  The 
Commentary  to  section  4B1.1  captioned 
“Application  Notes"  is  amended  in  Note 
2  by  deleting  the  first  sentence  and 
inserting  in  lieu  thereof: 

[[Option  1:  “  'Offense  Statutory  Maximum’ 
refers  to  the  maximum  term  of  imprisonment 
authorized  for  the  offense  of  conviction  that 
is  a  crime  of  violence  or  controlled  substance 
offense,  before  the  maximum  term  has  been 
increased  by  a  sentencing  enhancement 
statute  applied  because  the  defendant  has 
one  or  more  prior  convictions.  See  e.g., 
sentencing  enhancement  statutes  in  [[18 
U.S.C.  924[e):]]  21  U.S.C.  841(a)[l)[B);  21 
U.S.C.  841{a)(l)(q:  21  U.S.C.  844(a).  For 
example,  where  the  defendant's  statutory 
maximum  of  twenty  years  has  been  enhanced 
under  21  U.S.C.  841(a)(1)(C)  to  a  thirty-year 
maximum  because  the  defendant  has  one  or 
more  qualifying  prior  drug  convictions,  the 
'Offense  Statutory  Maximum'  is  twenty  years 
and  not  thirty  years.'’.]] 

[[Option  2:  “  ‘Offense  Statutory  Maximum' 
refers  to  the  maximum  term  of  imprisonment 
authorized  for  the  offense  of  conviction  that 
is  a  crime  of  violence  or  controlled  substance 
offense,  after  the  maximum  term  has  been 
increased  by  a  sentencing  enhancement 
statute  applied  because  the  defendant  has 
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one  or  more  prior  convictions.  See  e.g.. 
sentencing  enhancement  statutes  in  [[18 
U  S.C.  924(e):]]  21  U.S.C.  841(a)(1)(B);  21 
U  S.C.  841(a)(1)(C):  21  U  S.C.  844(a).  For 
example,  where  the  defendant's  statutory 
maximum  of  twenty  years  has  been  enhanced 
under  21  U.S.C.  841(a)(1)(C)  to  a  thirty-year 
maximum  because  the  defendant  has  one  or 
more  qualifying  prior  drug  convictions,  the 
‘Offense  Statutory  Maximum'  is  thirty  years 
and  not  twenty  years."  ]] 

Reason  for  Amendment:  This 
amendment  clarifies  the  meaning  of  the 
term  “offense  statutory  maximum,”  as 
used  in  this  section.  Under  Option  1,  an 
enhancement  of  the  statutory  maximum 
sentence  that  itself  was  based  upon  the 
defendant's  prior  criminal  record  would 
not  be  used  in  determining  the  offense 
level  under  this  guideline.  Under  Option 
2,  such  enhancement  would  be  used. 

(B) .  Proposed  Amendment:  The 
Commentary  to  section  4B1.2  captioned 
“Application  Notes”  is  amended  in  Note 
3  by  deleting  “one  year”  and  inserting  in 
lieu  thereof  “two  years”. 

Reason  for  Amendment:  This 
amendment  prevents  the  counting  of 
relatively  less  serious  crimes  of  violence 
by  requiring  that  the  statutory  maximum 
for  the  offense  be  greater  than  two 
years.  Comment  is  requested  as  to 
whether  the  proposed  amendment 
appropriately  excludes  only  such  “less 
serious”  offenses. 

(C) .  Proposed  Amendment;  Section 
4B1.2(3)  is  amended  by  deleting  the  last 
sentence  therein,  and  inserting  in  lieu 
thereof  “The  date  that  a  defendant 
sustained  a  conviction  shall  be  the  date 
that  the  guilt  of  the  defendant  has  been 
established,  whether  by  guilty  plea,  trial, 
or  plea  of  nolo  contendere.”. 

Reason  for  Amendment:  This 
amendment  conforms  the  section  4B11 
definition  of  “sustaining  a  conviction” 
for  an  offense  with  the  section  4A1.2 
definition  of  “convicted  of  an  offense.” 

(D) .  Issue  for  Comment:  Comment  is 
requested  as  to  whether  the  Commission 
should  identify  (generically  or 
specifically]  certain  categories  of  crimes 
of  violence  (now  counted  under  section 
4B1.2(1))  that  would  be  considered 
“lesser”  crimes  of  violence  and  not 
counted  under  this  section.  Such 
categories  of  offenses,  or  offenses  might 
include  non-aggravated  assault, 
threatening  communications,  and  similar 
ofienses,  or  offenses  with  low  statutory 
maxima.  The  use  of  any  of  these 
categories  as  qualifying  crimes  of 
violence  under  section  4Bl.2(l)  might  be 
excluded,  or  such  use  might  be  limited  to 
providing  no  more  than  one  of  the 
qualifying  crimes  of  violence,  or  such 
use  might  result  in  a  lesser  career 
offender  sentence — ^perhaps  one  that 


was  “near  the  statutory  maximum”  but 
not  “at  the  statutory  maximum." 

(E) .  Issue  for  Comment:  Comment  is 
requested  as  to  whether  the  Commission 
should  modify  the  requirement 
concerning  the  prior  offenses  counted 
for  career  offender  purposes  to  provide 
that  where  the  two  prior  offenses  are 
not  related  (e.g.,  not  consolidated  for 
trial  or  sentence),  they  will  be  still 
counted  as  only  one  prior  conviction  if 
they  could  have  been  properly 
consolidated  for  trial  as  joinable 
offenses  under  Fed.  R.  Crim.  P.  8(a). 

(F) .  Issue  for  Comment:  Comment  is 
requested  as  to  whether  the  Commission 
should  modify  the  requisite  sequence 
requirement  in  section  4Bl.2(3)  to 
require  that  the  prior  and  instant 
offenses  occur  in  a  strictly  consecutive 
sequence.  The  current  rule  requires  only 
that  the  instant  offense  be  committed 
subsequent  to  the  date  the  judgment  of 
conviction  is  entered  for  the  two 
qualifying  prior  convictions.  A  strictly 
consecutive  rule  would  require  that  the 
defendant  commit  the  first  “prior” 
offense,  and  be  arrested,  convicted,  and 
sentenced  for  the  offense,  before  the 
defendant  commits  the  second  “prior” 
offense,  and  is  arrested,  convicted,  and 
sentenced  for  the  offense.  Finally,  the 
instant  offense  would  have  to  be 
committed  subsequent  to  the  second 
prior  conviction.  Departures  might  be 
encouraged  in  the  case  of  numerous 
armed  robberies,  rapes,  and  other 
serious  violent  crimes  not  otherwise 
counted  under  the  proposed  rule.  This 
rule  would  ensure  that  the  career 
offender  guideline  is  a  more  truly 
recidivist  provision  by  requiring  three 
separate  encounters  with  the  criminal 
justice  system.  Similarly,  this  rule  would 
also  reduce  the  possibility  that  a 
defendant  who  engages  in  a  single  short¬ 
lived  crime  spree  will  be  classified  as  a 
career  offender. 

A  report  of  the  Commission’s  study  of 
the  Career  Offender  provisions  is 
available  for  inspection  at  the 
Commission’s  offices. 

Chapter  Five,  Part  A — Sentencing  Table 

28(A).  Issue  for  Comment:  The 
Commission  seeks  comment  on  whether 
to  establish  a  new  Category  0  criminal 
history  for  offenders  for  whom  Category 
I  criminal  history  may  be  an  inaccurate 
measure  of  likelihood  of  recidivism.  A 
review  of  sentencing  data  suggests  that 
offenders  in  Category  I  may  exhibit 
certain  different  characteristics  that 
could  justify  distinguishing  their  crimial 
history  category.  The  Commission  also 
seeks  comment  on  how  such  a  division 
would  be  drawn.  One  such  proposed 
division  would  separate  offenders  with 
zero  criminal  history  points  and  with  no 


known  criminal  history  of  any  kind  into 
a  Category  0,  and  other  offenders  with  0 
or  1  point  who  had  some  known 
criminal  history  (including  prior  arrests 
or  convictions)  into  a  Category  I. 

Finally,  the  Commission  seeks  comment 
on  the  various  methods  by  which 
Category  0  offenders  might  be  eligible 
for  reduced  sentences.  Proposals  might 
include  establishment  of  a  new 
Sentencing  Table  with  a  new  Category 
0,  a  Chapter  Four  reduction  of  a 
Category  0  offender’s  offense  level,  or 
the  exposure  of  a  Category  0  offender  to 
a  broader  selection  of  alternatives  to 
imprisonment. 

A  report  of  the  Commission's  study  of 
Criminal  History  Category  0  is  available 
for  inspection  at  the  Commission's 
offices. 

(B).  Issue  for  Comment:  Defendants 
with  more  than  13  criminal  history 
points  are  presently  assigned  to 
Category  VI.  This  open-ended 
characteristic  of  the  category  has  led 
some  to  question  whether  the  criminal 
history  categories  of  the  Sentencing 
Table  adequately  take  into  account  the 
criminal  background  of  offenders  with 
high  numbers  of  criminal  history  points. 
Accordingly,  the  Commission  solicits 
comment  on  the  following  issues: 

(1)  Whether  a  new  Category  VII 
should  be  added  to  the  Sentencing 
Table,  or  whether  offenders  with  large 
numbers  of  criminal  history  points 
should  be  sentenced  solely  pursuant  to  a 
departure; 

(2)  If  a  new  Category  VII  is 
established,  what  should  be  the  point 
spread  of  Category  VI  and  the  new 
Category  VII;  and  should  the  new 
Category  VII  be  capped,  or  should  it  be 
open-ended  as  the  current  Category  VI 
is  open-ended; 

(3)  When  the  defendant  with  large 
numbers  of  criminal  history  points  is 
subject  to  a  departure,  under  what 
circumstances  would  a  departure  be 
justified  (e.g.,  a  general  sense  of 
inadequacy  of  criminal  history,  or  the 
existence  of  a  particular  number  of 
points;  and  how  would  the  extent  of  the 
departure  be  structured  (e.g.,  by  some 
principle  of  reasonableness,  or  by  10- 
15%  extrapolation  of  the  guideline 
range). 

The  following  options  provide 
alternative  definitions  of  the  offender 
population  to  which  Category  VII  might 
apply: 

[(Option  1 — Category  VI  with  a  3- 
point  spread.  Category  VI  would  include 
defendants  with  13-15  points,  and  a  new 
Category  VII  would  include  cases  with 
16  or  more  points.]] 

[(Option  2 — Category  VI  with  a  7- 
pomt  spread.  Category  VI  would  include 
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defendants  with  13-19  points,  and  a  new 
Category  VII  would  include  cases  with 
20  or  more  points.]] 

llOption  3 — Category  VI  and  Category 
VII  each  with  3-point  spreads.  Category 
VI  would  include  defendants  with  13-15 
points,  and  a  new  Category  VII  would 
include  defendants  with  16-18  points.]] 

If  a  new  Category  VII  is  promulgated, 
defendants  sentenced  pursuant  to 
section  4B1.1  (Career  Offender)  and 
section  4B1.4  (Armed  Career  Criminal] 
would  continue  to  be  sentenced  at 
Category  VI,  except  for  those 
defendants  who,  on  the  basis  of  their 
criminal  history  point  total,  would 
otherwise  be  sentenced  at  a  higher 
criminal  history  category. 

A  report  of  the  Commission's  study  of 
Criminal  History  Category  VII  is 
available  for  inspection  at  the 
Commission’s  ofHces. 

Chapter  Five,  Part  A — Sentencing  Table 
Chapter  Five,  Part  B — Probation 
Chapter  Five,  Part  C— Imprisonment 

29.  Proposed  Amendment  ([Option  1: 
Section  5Cl.l(c)  is  amended  by  deleting 
"one  half  of  the  minimum  term,  but  in  no 
event  less  than  one  month.”  and 
inserting  in  lieu  thereof  "one  month.’*. 

Section  5Cl.l(d)  is  amended  by 
deleting  "one  half  of  the  minimum  term” 
and  inserting  in  lieu  thereof  “one 
month". 

The  Commentary  to  section  5C1.1, 
captioned  “Application  Notes,*’  is 
amended  in  Note  3  by  deleting  "one  half 
of  the  minimum  term  specified  in  the 
guideline  range  from  the  Sentencing 
Table,  but  in  no  event  less  dian  one 
month,”  and  inserting  In  lieu  thereof 
“one  month”,  by  deleting  ”of  two 
months”  and  inserting  in  lieu  thereof  "of 
one  month”,  and  by  dating  “requiring 
two  months”  and  inserting  in  lieu 
thereof  “requiring  three  months’*. 

The  Commentary  to  section  5C1.1, 
captioned  *‘Application  Notes,’’  is 
amended  in  Note  4  in  the  diird 
para^aph  by  deleting  "one  half  of  the 
minimum  term  specified  in  the  guideline 
range”  and  inserting  in  lieu  thereof  “one 
month”,  by  deleting  “of  four  months” 
and  inserting  in  lieu  thereof  “of  one 
month  of’,  and  by  delet^  “requiring 
four  months”  and  insetting  in  lieu 
thereof  “requiring  seven  months”.]] 

[[Option  2:  Section  5Bl.l[a](2]  is 
amended  by  deleting  "six"  and  inserting 
in  lieu  thereof  "ten". 

The  Commentary  to  section  5B1.1, 
captioned  “Application  Notes.”  is 
amended  in  Note  1(b)  by  deleting  "six" 
and  inserting  in  lieu  thereof  “ten”. 

The  Commentary  to  section  5B1.1, 
captioned  “Application  Notes,"  is 


amended  in  Note  2  by  deleting  "six"  and 
inserting  in  lieu  thereof  "ten". 

Section  5Cl.l(c]  is  amended  by 
deleting  “six**  and  inserting  in  lieu 
thereof  “ten”. 

Section  5Cl.l(c)  is  amended  by 
deleting  “one  half  of  the  minimum  term, 
but  in  no  event  less  than  one  month,” 
and  inserting  in  lieu  thereof  “one 
month*’. 

Section  5Cl.l(d)  is  deleted  in  its 
entirety. 

The  Commentary  to  section  5C1.1, 
captioned  “Application  Notes."  is 
amended  in  Note  3  in  the  Hrst  sentence 
by  deleting  “six”  and  inserting  in  lieu 
thereof  “ten”. 

The  Commentary  to  section  5C1.1, 
captioned  “Application  Notes,”  is 
amended  in  Note  3  in  the  fourth 
paragraph  by  deleting  “one  half  of  the 
minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table,  but  in 
no  event  less  than  one  mondi,”  and 
inserting  in  lieu  thereof  “one  month”,  by 
deleting  “of  two  months”  and  inserting 
in  lieu  thereof  “of  one  month*’,  and  by 
deleting  “requiring  two  months”  and 
inserting  in  lieu  thereof  “requiring  three 
months.” 

The  Commentary  to  section  5C1.1, 
captioned  “Application  Notes,”  is 
amended  by  deleting  Note  4  in  its 
entirety  and  by  renumbering  Notes  5, 6, 

7,  and  8  accor^ngly.]] 

[[Option  3:  Chapter  5,  Part  A — 
Sentencing  Table,  is  amended  at 
Criminal  History  Category  I  and  Offense 
Level  7  by  deleting  “1-7"  and  inserting 
in  lieu  thereof  "0-6”,  and  at  Criminal 
History  Category  I  and  Offense  Level  8 
by  deleting  “2-8**  and  inserting  in  lieu 
thereof  “0-6*’.]] 

[[Option  4:  Chapter  5,  Part  A — 
Sentencing  Table,  is  aan^ided  at 
Criminal  History  Category  1  and  Offense 
Level  7  by  deleting  “1-7”  and  inserting 
in  lieu  thereof  “0-6”,  at  Criminal  History 
Category  II  and  Offense  Level  6  by 
deleting  “1-7”  and  inserting  in  lieu 
thereof  “0-6**,  and  at  Criminal  ITistory 
Category  III  and  Offense  Level  5  by 
deleting  ”1-7”  and  Inserting  in  lieu 
thereof  “0-6”.]] 

[[Option  5:  Section  5Cl.l(d)  is 
amended  by  deleting  “ten”  and  Inserting 
in  lieu  thereof  *‘t¥reive**. 

The  Commentary  to  section  SCl.l, 
captioned  Application  Notes,  is 
amended  in  Note  4  by  deleting  “ten”  and 
inserting  in  lieu  thereof  *‘twelve".]J 
[[Option  6;  Chapter  5,  Part  A-^ 
Sentencing  Table,  is  amended  at 
Criminal  History  Category  I  and  Offense 
Level  7  by  deleting  **1-7**  and  inserting 
in  lieu  thereof  **0-6”.  at  Cdminal  Histmry 
Category  H  and  Offense  Level  6  by 
deleting  “1-7**  and  inserting  in  lieu 
thereof  “0-6**,  and  at  Criminal  History 


Category  111  and  Offense  Level  5  by 
deleting  “1-7”  and  inserting  in  lieu 
thereof  “0-6**. 

Section  5Cl.l(c]  is  amended  by 
deleting  “one  half  of  die  minimum  term, 
but  in  no  event  less  than  one  mondi," 
and  inserting  in  lieu  thereof  “one 
month.’*. 

Section  SCl.l(d]  is  amended  by 
deleting  “one  half  of  the  minimum  term’* 
and  inserting  in  lieu  thereof  “one 
month". 

The  Commentary  to  section  SCl.l, 
captioned  “Application  Notes,”  is 
amended  in  Note  3  by  deleting  “one  half 
of  the  minimum  term  specified  in  the 
guideline  range  from  the  Sentencing 
Table,  but  in  no  event  less  than  one 
month.”  and  inserting  in  lieu  thereof 
“one  month”,  by  deleting  "of  two 
months’*  and  inserting  in  lieu  thereof  “of 
one  month”,  and  by  deleting  “requiring 
two  months”  and  inserting  in  lieu 
thereof  “requiring  three  months”. 

The  Commentary  to  section  SCl.l. 
captioned  “Applicatioa  Notes,”  is 
amended  in  Note  4  in  the  third 
paragraph  by  deleting  “one  half  of  the 
minimum  term  specified  in  the  guideline 
range”  and  inserting  in  lieu  thereof  “one 
month”,  by  deleting  “of  four  months” 
and  inserting  in  lieu  thereof  “of  one 
month  of’,  and  by  deleting  “requiring 
four  months”  and  inserting  in  lieu 
thereof  “requiring  seven  months”. 

Section  5Cl.l(d]  is  amended  by 
deleting  “ten”  and  inserting  in  lieu 
thereof  “twelve”. 

The  Commentary  to  section  SCl.l, 
captioned  "Application  Notes,"  is 
amended  in  Note  4  by  deleting  *‘ten"  and 
inserting  in  lieu  there^  “twelve".]] 

Reason  for  Amendment:  These 
amendments,  individually  and  in 
combination,  redefine  the  "split 
sentence"  and  enlarge  the  number  of 
defendants  eligible  for  alternatives  to 
imprisonment  The  Commission  seeks 
comment  on  whether  these  options  are 
appropriate  or  whether  they  compromise 
the  structure  of  the  guidelines  as 
originally  drafted.  The  Commission 
further  seeks  comment  on  whether  these 
alternatives  should  aj^ly  to  all 
defendants  at  the  offense  levels 
specified  or  v\diether  an  offense-by¬ 
offense  apivoach  (eg.,  excluding  white- 
collar  oSendets)  should  be  adopted.  To 
assist  in  comment  in  respect  to  this 
amendment  a  working  group  r^ort  on 
alternatives  to  impnisoiunent  is 
availaMe  for  inspection  at  the 
Commission’s  offices. 

Option  1  redefines  the  “split 
sentence”  to  require  service  of  at  least 
one  month  of  incarceration  rather  than 
the  current  requirement  of  at  least  one- 
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half  of  the  minimum  term,  but  not  less 
than  one  month. 

Option  2  expands  the  alternative  of 
probation  with  confinement  conditions 
to  include  those  defendants  who  were 
previously  eligible  only  for  a  “split 
sentence".  It  also  incorporates  Option 
I’s  redefinition  of  the  “split  sentence”. 

Option  3  amends  the  guideline  ranges 
in  the  Sentencing  Table  for  Criminal 
History  Category  I  at  Offense  Levels  7 
and  8  by  substituting  a  guideline  range 
of  0-6  months  for  guideline  ranges  of  2-8 
and  4-10  months  respectively. 

Option  4  amends  the  guideline  ranges 
in  the  Sentencing  Table  for  Criminal 
History  Category  I  at  Offense  Level  7, 
Criminal  History  Category  II  at  Offense 
Level  6,  and  Criminal  History  Category 
III  at  Offense  Level  5.  In  each  case  a 
range  of  0  to  6  months  is  substituted  for 
the  current  range  of  1  to  7  months. 

Option  5  expands  the  availability  of 
split  sentences  to  guideline  ranges  with 
a  minimum  of  twelve  months  or  less. 
Currently  “split  sentences"  are 
authorized  only  if  minimum  of  the 
guideline  range  is  ten  months  or  less. 

Option  6  incorporates  Options  1, 4, 
and  5. 

Additional  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  the  menu  of  options  available 
to  the  judge  at  sentencing  should  be 
expanded  to  include  additional 
alternative  programs  such  as  intensive 
supervision,  public  service,  shock 
incarceration  (boot  camps),  day 
reporting  centers,  or  other  programs. 
SpeciHcally,  the  Commission  solicits 
comments  on  the  adaptability  of  these 
or  other  programs  to  the  current 
structure  of  the  sentencing  guidelines. 

To  aid  in  focusing  comment  on  this 
issue,  a  report  titled  “The  Federal 
Offenders:  A  Program  of  Intermediate 
Punishments”  is  available  for  inspection 
at  the  Commission’s  offices. 

Illustration  of  5C1.1  as  Amended  by 
Option  1: 

Section  5C1.1.  Imposition  of  a  Term  of 
Imprisonment 


(c)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  at  least  one  but  not  more 
than  six  months,  the  minimum  term  may  be 
satisfied  by  (1)  a  sentence  of  imprisonment; 
(2)  a  sentence  of  probation  that  includes  a 
condition  or  combination  of  conditions  that 
substitute  intermittent  confinement, 
community  couhnement,  or  home  detention 
for  imprisonment  according  to  the  schedule  in 
section  5Cl.l(e);  or  (3)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement  or  home 
detention  according  to  the  schedule  in 
S  5Cl.l(e),  provided  that  at  least  (one-half  of 


the  minimum  term,  but  in  no  event  less  than 
one  month,]  one  month  is  satished  by 
imprisonment. 

(d)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  more  than  six  months  but 
not  more  than  ten  months,  the  minimum  term 
may  be  satisfied  by  (1)  a  sentence  of 
imprisonment;  or  (2)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement  or  home 
detention  according  to  the  schedule  in 
§  5Cl.l(e),  provided  that  at  least  [one-half  of 
the  minimum  term]  one  month  is  satisfied  by 
imprisonment. 


Commentary 

Application  Notes: 

«  *  *  *  * 

3.  Subsection  5Cl.l(c]  provides  that  where 
the  minimum  term  of  imprisonment  specified 
in  the  guideline  range  from  the  Sentencing 
Table  is  at  least  one  but  not  more  than  six 
months,  the  court  has  three  options: 
***** 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
requires  community  confinement  or  home 
detention.  In  such  case,  at  least  [one-half  of 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table,  but  in  no 
event  less  than  one  month,]  one  month  must 
be  satisfied  by  actual  imprisonment  and  the 
remainder  of  the  minimum  term  specified  in 
the  guideline  range  must  be  satisfied  by 
community  confinement  or  home  detention. 
For  example,  where  the  guideline  range  is  4- 
10  months,  a  sentence  of  imprisonment  [of 
two  months]  of  one  month  followed  by  a  term 
of  supervised  release  with  a  condition 
[requiring  two  months]  requiring  three 
months  of  community  confinement  or  home 
detention  would  satisfy  the  minimum  term  of 
imprisonment  specified  in  the  guideline 
range. 

4.  Subsection  5Cl.l(d)  provides  that  where 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table  is  more  than 
six  but  not  more  than  ten  months,  the  court 
has  two  options: 

It  may  impose  a  sentence  of  imprisonment. 
Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  requiring 
community  confinement  or  home  detention. 

In  such  case,  at  least  [one-half  of  the 
minimum  term  specified  in  the  guideline 
range]  one  month  must  be  satisfied  by 
imprisonment,  and  the  remainder  of  the 
minimum  term  specified  in  the  guideline 
range  must  be  satisfied  by  community 
confinement  or  home  detention.  For  example, 
where  the  guideline  range  is  8-14  months,  a 
sentence  [of  four  months]  of  one  month  of 
imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  [requiring 
four  months]  requiring  seven  months 
community  confinement  or  home  detention 
would  satisfy  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range. 

***** 


Illustration  of  Section  5B1.1  and  Section 
5C1.1  as  amended  by  Option  2 

Section  5B1.1.  Imposition  of  a  Term  of 
Probation 

(a)  Subject  to  the  statutory  restrictions  in 
subsection  [b]  below,  sentence  of  probation 
is  authorized: 

***** 

(2)  if  the  minimum  term  of  imprisonment 
specified  by  the  Sentencing  Table  is  at  least 
one  but  not  more  than  [six]  ten  months, 
provided  that  the  court  imposes  a  condition 
or  combination  of  conditions  requiring 
intermittent  confinement,  community 
confinement,  or  home  detention  as  provided 
in  §  5Cl.l(c)(2]  (Imposition  of  a  Term  of 
Imprisonment). 

***** 

Commentary 

Application  Notes: 

***** 

(b)  Where  the  minimum  term  of 
imprisonment  specified  in  the  guideline  range 
from  the  Sentencing  Table  is  at  least  one  but 
not  more  than  [six]  ten  months. 

***** 

2.  Where  the  minimum  term  of 
imprisonment  specified  in  the  guideline  range 
from  the  Sentencing  Table  is  more  than  [six] 
ten  months,  the  guidelines  do  not  authorize  a 
sentence  of  probation.  See  section  5C1.1 
(Imposition  of  a  Term  of  Imprisonment). 
***** 

Section  5C1.1.  Imposition  of  a  Term  of 
Imprisonment 
***** 

(c)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  at  least  one  but  not  more 
than  [six]  ten  months,  the  minimum  term  may 
be  satisfied  by  (1)  a  sentence  of 
imprisonment;  (2)  a  sentence  of  probation 
that  includes  a  condition  or  combination  of 
conditions  that  substitute  intermittent 
confinement,  community  confinement,  or 
home  detention  for  imprisonment  according 
to  the  schedule  in  section  5Cl.l(e);  or  (3)  a 
sentence  of  imprisonment  that  includes  a 
term  of  supervised  release  with  a  condition 
that  substitutes  community  confinement  or 
home  detention  according  to  the  schedule  in 
S  5Cl.l(e),  provided  that  at  least  [one-half  of 
the  minimum  term,  but  in  no  event  less  than 
one  month,]  one  month  is  satisfied  by 
imprisonment. 

[(d)  If  the  minimum  term  of  imprisonment 
in  the  applicable  guideline  range  in  the 
Sentencing  Table  is  more  than  six  months  but 
nor  more  than  ten  months,  the  minimum  term 
may  be  satisfied  by  (1)  a  sentence  of 
imprisonment;  or  (2)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  conHnement  or  home 
detention  according  to  the  schedule  in 
S  5Cl.l(e),  provided  that  at  least  one-half  of 
the  minimum  term  is  satisfied  by 
imprisonment.) 

***** 
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Commentary 

Application  Notes; 

***** 

3.  Subsection  5Cl.l(c)  provides  that  where 
the  minimum  term  of  imprisonment  speciHed 
in  the  guideline  range  from  the  Sentencing 
Table  is  at  least  one  but  not  more  than  [six) 
ten  months,  the  court  has  three  options: 

It  may  impose  a  sentence  of  imprisonment 
***** 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
requires  community  confinement  or  home 
detention.  In  such  case,  at  least  [one-half  of 
the  minimum  term  speciHed  in  the  guideline 
range  from  the  Sentencing  Table,  but  in  no 
event  less  than  one  month,]  one  month  must 
be  satisfied  by  actual  imprisonment  and  the 
remainder  of  the  minimum  term  specified  in 
the  guideline  range  must  be  satisfied  by 
community  confinement  or  home  detention. 

For  example,  where  the  guideline  range  is  4- 
10  months,  a  sentence  of  imprisonment  [of 
two  months]  of  one  month  followed  by  a  term 
of  supervised  release  with  a  condition 
[requiring  two  months]  requiring  three 
months  of  community  confinement  or  home 
detention  would  satisfy  the  minimum  term  of 
imprisonment  specified  in  the  guideline 
range. 

***** 

[4.  Subsection  5Cl.l(d)  provides  that  where 
the  minimum  term  speciHed  in  the  guideline 
range  from  the  Sentencing  Table  is  more  than 
six  but  not  more  than  ten  months,  the  court 
has  two  options: 

It  may  impose  a  sentence  of  imprisonment. 
Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  requiring 
community  confinement  or  home  detention. 

In  such  case,  at  least  one-half  of  the  minimum 
term  specified  in  the  guideline  range  must  be 
satisfied  by  imprisonment,  and  the  remainder 
of  the  minimum  term  specified  in  the 
guideline  range  must  be  satisfied  by 
community  confinement  or  home  detention. 
For  example,  where  the  guideline  range  is  8- 
14  months,  a  sentence  of  four  months 
imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  requiring 
four  months  community  confinement  or  home 
detention  would  satisfy  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range. 

The  preceding  example  illustrates  a 
sentence  that  satisfies  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range.  The  court,  of  course,  may  impose  a 
sentence  at  a  higher  point  within  the 
guideline  range.  For  example,  where  the 
guideline  range  is  8-14  months,  both  a 
sentence  of  four  months  imprisonment 
followed  by  a  term  of  supervised  release  with 
a  condition  requiring  six  months  of 
community  confinement  or  home  detention 
(under  §  5Cl.l(d)),  and  a  sentence  of  five 
months  imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  requiring 
four  months  of  community  confinement  or 
home  detention  (also  under  section  5Cl.l(d)) 
would  be  within  the  guideline  range.] 


Illustration  of  Section  5C1.1  as  Amended 
by  Option  5 

Section  5C1.1.  Imposition  of  a  Term  of 
Imprisonment 
***** 

(d)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  more  than  six  months  but 
not  more  than  [ten]  twelve  months,  the 
minimum  term  may  be  satisfied  by  (1)  a 
sentence  of  imprisonment;  or  (2)  a  sentence 
of  imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement  or  home 
detention  according  to  the  schedule  in  section 
5Cl.l(e),  provided  that  at  least  one-half  of  the 
minimum  term  is  satisfied  by  imprisonment. 
***** 

Commentary 

Application  Notes: 

***** 

4.  Subsection  5Cl.l(d)  provides  that  where 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table  is  more  than 
six  but  not  more  than  [ten]  twelve  months, 
the  court  has  two  options: 
***** 

Section  5E1.2.  Fines  for  Individual 
Defendants 

30.  Proposed  Amendment:  Section 
5El.2(b]  is  amended  by  deleting  “the 
tine  imposed  shall  be  within  the  range" 
and  inserting  in  lieu  thereof  “the 
applicable  guideline  fine  range  is  that". 

Section  5E1.2(c)(2)  is  amended  by 
deleting: 

“Except  as  specified  in  (4)  below,  the 
maximum  of  the  fine  range  is  the  amount 
shown  in  column  B  of  the  table  below.”, 

and  inserting  in  lieu  thereof: 

“The  maximum  of  the  fine  range  is  the 
amount  from  column  B  or  C  of  the  table 
below.  Column  C  shall  be  used  when  the 
statute  setting  forth  the  offense  of  conviction 
authorizes  (i)  a  fine  of  more  than  $250,000  on 
a  single  count  of  conviction,  or  (ii)  a  fine  for 
each  day  of  violation.  Column  B  shall  be  used 
in  all  other  cases.”. 

Section  5El.2(c)(3}  is  amended  by 
inserting  the  following  additional 
column: 

“C 

Maximum-Specified  Offenses 
$5,000 
$7,500 
$10,000 
$20,000 
$40,000 
$90,000 
$100,000 
$250,000 
$360,000 
$550,000 
$1,000,000 
$1,500,000 
$2,250,000 
$3,000,000 
$5,000,000 


$8,000,000". 

Section  5El.2(c](4}  is  deleted  as  follows; 

“(4)  Subsection  (c)(2),  limiting  the 
maximum  fine,  does  not  apply  if  the 
defendant  is  convicted  under  a  statute 
authorizing  (A)  a  maximum  fine  greater  than 
$250,000,  or  (B)  a  fine  for  each  day  of 
violation.  In  such  cases,  the  court  may 
impose  a  fine  up  to  the  maximum  authorized 
by  the  statute.". 

The  Commentary  to  section  5E1.2 
captioned  “Application  Notes”  is 
amended  in  Note  5  by  deleting  the  Hrst 
sentence  as  follows; 

“Subsection  (c)(4)  applies  to  statutes  that 
contain  special  provisions  permitting  larger 
fines;  the  guidelines  do  not  limit  maximum 
fines  in  such  cases.”, 

and  inserting  in  lieu  thereof: 

“Column  C  of  the  fine  table  in  subsection 
(c)(3)  applies  to  statutes  that  contain  special 
provisions  authorizing  higher  fines.’*. 

Reason  for  Amendment:  This 
amendment  provides  a  new  column  (C) 
to  the  fine  table  at  section  5El.2(c)(3j. 
The  purpose  is  to  provide  an  upper  limit 
to  the  guideline  tine  range  that  varies 
with  the  seriousness  of  the  offense  for 
defendants  convicted  under  a  statute 
authorizing  a  maximum  tine  greater  than 
$250,000,  or  a  fine  for  each  day  of 
violation.  The  current  guidelines  provide 
very  limited  guidance  for  such  cases.  For 
example,  the  current  guideline  fine 
range  for  sale  of  1  gram  of  cocaine  (a 
level  12  offense)  is  $3,000  to  $2,000,000. 

31.  Proposed  Amendment:  Section 
5E1.2(b)  is  amended  by  deleting 
“subsections  (f)  and  (i)”  and  inserting  in 
lieu  thereof  “subsection  (f)”. 

Section  5El.2(d)  is  amended  in 
subdivision  6  by  deleting  "and”;  by 
renumbering  subdivision  (7)  as  (8);  and 
by  inserting  a  new  subdivision  (7)  as 
follows: 

“(7)  the  costs  to  the  government  of  any 
imprisonment,  probation,  or  supervised 
release  ordered;  and". 

Section  5E1.2  is  amended  by  deleting 
subsection  (i)  as  follows: 

“(i)  Notwithstanding  of  the  provisions  of 
subsection  (c)  of  this  section,  but  subject  to 
the  provisions  of  subsection  (f)  herein,  the 
court  shall  impose  an  additional  fine  amount 
that  is  at  least  sufficient  to  pay  the  costs  to 
the  government  of  any  imprisonment, 
probation,  or  supervised  release  ordered.”. 

The  Commentary  to  section  5E1.2 
captioned  “Application  Notes”  is 
amended  in  Note  7  by  deleting  the  first 
sentence  as  follows: 

“Subsection  (i)  provides  for  an  additional 
fine  sufficient  to  pay  the  costs  of  any 
imprisonment,  probation,  or  supervised 
release  ordered,  subject  to  the  defendant's 
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ability  to  pay  as  prescribed  in  subsection 

(O-”. 

and  inserting  in  lieu  thereof: 

'‘Subsection  (d)(7)  provides  for 
consideration  of  the  costs  to  the  government 
of  any  imprisonment,  probation,  or 
supervised  release  order.”. 

Reason  for  Amendment:  This 
amendment  converts  this  factor  into  one 
of  several  factors  to  be  considered  in 
setting  the  fine  within  the  otherwise 
applicable  guideline  range.  This 
amendment  is  designed  to  simplify 
operation  of  the  guidelines  while,  at  the 
same  time,  allowing  the  court  to 
consider  the  costs  to  the  government  of 
any  sentence  of  imprisonment, 
probation,  or  supervised  release 
imposed  in  determining  the  total  amount 
of  the  Fine. 

Section  5F1.4  Order  of  Notice  to 
Victims 

32.  Proposed  Amendment:  Section 
5F1.4  is  amended  by  deleting: 

"The  court  may  order  the  defendant  to  pay 
the  cost  of  giving  notice  to  victims  pursuant 
to  18  U.S.C.  3535.  This  cost  may  be  set  off 
against  any  fine  imposed  if  the  court 
determines  that  the  imposition  of  both 
sanctions  would  be  excessive.”, 

and  inserting  in  lieu  thereof: 

“(a)  In  the  case  of  a  defendant  convicted  of 
an  offense  involving  fraud  or  other 
intentionally  deceptive  practices,  the  court 
shall  order  the  defendant  to  give  reasonable 
notice  to  victims,  as  provided  in  18  U.S.C. 

3555,  if  the  offense  appears  to  have  affected 
unidentified  and  uncompensated  victims  who 
could  reasonably  be  identified  in  this 
manner,  unless  the  court  finds  that  the  cost  of 
giving  notice  would  be  disproportionate  to 
the  loss  caused  by  the  offense. 

(b)  If  the  court  determines  that  the  cost  of 
giving  such  notice,  taken  together  with  the 
fine  imposed  upon  the  defendant,  would  be 
excessive,  it  shall  set  off  the  cost  of  giving 
such  notice  against  any  fine  imposed  to  the 
extent  necessary  to  provide  an  appropriate 
total  sanction.”. 

The  Commentary  to  section  5F1.4 
captioned  "Background”  is  amended  in 
the  first  paragraph  by  deleting  “the 
defendant  to  ‘give”  and  inserting  in  lieu 
thereof  “that  the  defendant  give”,  by 
deleting  “approve*  to  the  victims  of  the 
offense.”,  and  inserting  in  lieu  thereof 
“approve,  to  the  victims  of  the  offense.”, 
and  by  deleting  “generally  applicable 
sentencing  factors  listed  in  18  U.S.C. 
3553(a)  and  the  cost  involved  in  giving 
the  notice  as  it  relates  to  the  loss  caused 
by  the  crime”  and  inserting  in  lieu  — 
thereof  “factors  listed  in  18  U.S.C. 
3553(a),  to  the  extent  that  they  are 
applicable,  and  the  cost  involved  in 
giving  the  notice  as  it  relates  to  the  loss 
caused  by  the  offense”. 


The  Commentary  to  section  5F1.4 
captioned  “Background”  is  amended  by 
inserting  the  following  additional 
sentence  at  the  end  of  the  first 
paragraph: 

"This  guideline  provides  that  the  court 
order  the  defendant  to  give  reasonable  notice 
to  victims  in  the  circumstances  described.”. 

Reason  for  Amendment:  This  amendment 
provides  more  specific  guidance  as  to 
circumstances  under  which  an  order  of  notice 
to  victims  is  to  be  imposed. 

Chapter  Five,  Part  H — Spedfic  Offender 
Characteristics 

Chapter  Five,  Part  A — Departures 

33(A).  Proposed  Amendment:  The 
Introductory  Commentary  to  chapter 
Five,  part  H  is  amended  by  inserting  the 
following  additional  paragraph  as  the 
third  paragraph: 

“Offender  characteristics  that  are  not 
ordinarily  relevant  to  determining  whether  a 
sentence  should  be  outside  the  guidelines,  or 
where  within  the  guidelines  a  sentence 
should  fall,  may  be  relevant  to  a  departure 
from  the  guidelines  if  such  factors,  alone  or  in 
combination,  are  present  to  an  unusual 
degree  and  are  important  to  the  sentencing 
purposes  in  the  particular  case.”. 

Reason  for  Amendment-  This 
amendment  provides  expressly  that 
departures  may  be  appropriate  when 
offender  characteristics  that  are 
ordinarily  not  relevant  to  a  guideline 
departure  are  present  to  an  unusual 
degree,  either  alone  or  in  combination, 
and  are  important  to  the  sentencing 
purposes  in  the  particular  case, 

(B) .  Proposed  amendment:  Section 
5H1.1  is  amended  in  the  first  paragraph 
by  deleting  “when  the  defendant  is 
elderly  and  infirm”  and  inserting  in  lieu 
thereof  “if  combined  with  another  factor 
(e.g.,  young  and  naive  or  elderly  and 
infirm)”. 

Reason  for  Amendment  This 
amendment  provides  expressly  that  a 
departure  may  be  appropriate  where  age 
is  combined  with  other  factors. 

(C) .  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  it  should  amend  its  policy 
statements  to  provide  expressly  whether 
or  not  a  court  may  consider  a 
defendant's  lack  of  youthful  guidance, 
history  of  family  violence,  or  a  similar 
factor  as  a  ground  for  a  departure  fit)m 
the  applicable  guideline  range? 

(D) .  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  chapter  Five,  parts  H  and  K, 
should  be  amended  to  authorize  a 
downward  departure  where  a  court 
finds  that  the  defendant's  advanced  age 
(e.g.,  age  60  or  older)  has  reduced  the 
defendant's  risk  of  recidivism,  provided 
that  the  defendant  (1)  serves  a 


substantial  portion  of  his  sentence,  (2)  is 
not  a  major  drug  trafficker,  and  (3)  has 
no  current  or  past  history  of  violent 
offenses.  Comment  is  also  requested  on 
how  such  a  departure,  if  authorized, 
might  be  structured  to  provide  for 
consistency  in  application. 

Section  5K1.1.  Substantial  Assistance 
to  Authorities  (Policy  Statement) 

34.  Proposed  Amendment:  Section 
5K1.1  is  amended  by  deleting  “Upon 
motion  of  the  government  stating”  and 
inserting  in  lieu  thereof  “Upon  a 
finding”. 

Section  5K1.1  is  amended  by  inserting, 
the  following  additional  subsections: 

“(b)  Substantial  weight  should  be  given  to 
the  government's  evaluation  of  the  extent  and 
value  of  the  defendant’s  assistanee, 
particularly  when  the  extent  and  value  of  the 
assistance  are  difficult  to  ascertain. 

(c)  A  departure  below  a  statutorily  required 
minimum  sentence  may  be  made  only  upon 
the  motion  of  the  government.  18  U.S.C. 
3553(e).”. 

Commentary  to  section  5K1.1 
captioned  “Application  Notes”  is 
amended  by  deleting  Notes  1  and  3  in 
their  entirely,  and  by  inserting  the 
following  as  Note  1: 

“1.  Because  of  the  nature  of  this  factor,  it  is 
expected  that  the  consideration  of  a 
downward  departure  will  generally  be  based 
upon  the  motion  of  the  government.  As 
provided  in  subsection  (b),  substantial  weight 
should  be  given  to  the  government's 
evaluation  of  the  extent  and  value  of  the 
defendant's  assistance,  particularly  when  the 
extent  and  value  of  such  assistance  are 
difficult  to  ascertain.”. 

Reason  for  Amendment  This 
amendment  eliminates  the  requirement 
of  a  government  motion  and  moves  into 
the  policy  statement  the  admonition 
presently  in  the  Commentary  concerning 
the  substantial  weight  that  should  be 
given  the  government’s  evaluation  of  a 
defendant's  assistance. 

Chapter  Six — Sentencing  Procedures 
and  Plea  Agreements 

35(A).  Proposed  Amendment:  The 
Commentary  to  section  6B1.2  is 
amended  by  inserting  the  following 
additional  paragraph  at  the  end: 

“The  Commission  encourages  the 
government  [[in  plea  discussions]]  [[prior  to 
the  Rule  11  colloquy]]  to  disclose  to  the 
defendant  facts  and  circumstances  of  the 
offense  and  offender  characteristics,  known 
to  the  government,  that  are  relevant  to 
application  of  the  sentencing  guildelines." 

Reason  for  Amendment  This 
amendment  adds  commentary 
recommending  that  the  government 
disclose  to  the  defendant  information 
known  to  the  government  relevent  to 
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application  of  the  guidelines  to 
encourage  plea  negotiations  that 
realistically  reflect  probable  outcomes 
under  the  sentencing  guidelines. 

(B) .  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  it  should  amend  its  guidelines 
to  provide  that  conduct  that  is  described 
in  a  count  dismissed  pursuant  to  a  plea 
agreement  and  that  does  not  fall  within 
the  scope  of  section  lBl.3  (Relevant 
Conduct)  may  nevertheless  be 
considered  by  the  court  in  determining 
whether  or  not  to  depart  from  the 
applicable  guideline  range?  For 
example,  if  a  defendant  pleads  guilty  to 
one  robbery  and  another  robbery  count 
is  dismissed,  the  conduct  underlying  the 
second  count  is  not  relevant  conduct  to 
the  offense  of  conviction.  The 
Commission  solicits  comment  on 
whether  the  conduct  underlying  such  a 
count  should  or  should  not  be 
considered  as  a  grounds  for  an  upward 
departure. 

(C) .  Issue  for  Comment:  The 
Commission  seeks  comment  on  whether 
it  should  provide  expressly  that  conduct 
of  which  a  defendant  is  acquitted,  but 
which  the  court  at  sentencing 
nevertheless  determines  to  have  been 
established  by  a  preponderance  of  the 
evidence,  may  be  used  for  the  following 
purposes:  (1)  Determining  the  offense 
level,  (2)  selecting  a  sentence  within  the 
guideline  range,  and  (3)  as  a  basis  for 
imposing  a  sentence  above  the  guideline 
range  (upward  departure). 

Miscellaneous  Substantive,  Clarifying, 
Conforming,  and  Technical 
Amendments 

36(A).  Proposed  Amendment  to 
section  IBI.I  (Application  Instructions): 
The  Commentary  to  section  IBl.l 
captioned  “Application  Notes”  is 
amended  in  Note  1  by  inserting  the 
following  at  the  end: 

“(m)  ‘Reckless’  refers  to  a  situation  in 
which  the  defendant  was  aware  of  the  risk 
created  by  his  conduct  and  the  risk  was  of 
such  a  nature  and  degree  that  to  disregard 
that  risk  constituted  a  gross  deviation  from 
the  standard  of  care  that  a  reasonable  person 
would  exercise  in  such  a  situation. 

(n)  ‘Criminally  negligent’  refers  to  conduct 
that  involves  a  gross  deviation  from  the 
standard  of  care  that  a  reasonable  person 
would  exercise  under  the  circumstances,  but 
which  is  not  reckless.’’. 

The  Commentary  to  section  2A1.4 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting: 

’’  ‘Reckless’  refers  to  a  situation  in  which 
the  defendant  was  aware  of  the  risk  created 
by  his  conduct  and  the  risk  was  of  such  a 
nature  and  degree  that  to  disregard  that  risk 
constituted  a  gross  deviation  from  the 
standard  of  cnre  that  a  reasonable  person 


would  exercise  in  such  a  situation.  The  term 
thus’’, 

and  inserting  in  lieu  thereof: 

“  ‘Reckless’  and  ’criminally  negligent’  are 
defined  in  the  Commentary  to  §  iBl.l 
(Application  Instructions).  This  definition  of 
reckless  conduct"; 

and  by  inserting  the  following  additional 
sentence  at  the  end: 

’’Offenses  under  this  guideline  involving 
criminally  negligent  conduct  generally  will  be 
encountered  as  assimilative  crimes.’’. 

The  Commentary  to  section  2A1.4 
captioned  “Application  Notes”  is 
amended  by  deleting  Note  2;  and  in  the 
caption  by  deleting  “Notes”  and 
inserting  in  lieu  thereof  “Note”. 

The  Commentary  to  section  2A5.2  is 
amended  by  inserting  the  following 
immediately  before  “Background”: 

“Application  Note; 

1.  ’Reckless’  is  deHned  in  the  Commentary 
to  §  IBl.l  (Application  Instructions).’’. 

The  Commentary  to  section  2F1.1 
captioned  “Application  Notes”  is 
amended  in  Note  2  by  deleting  “is"  and 
inserting  in  lieu  thereof  “and  ’reckless’ 
(subsection  (b)(4))  are". 

The  Commentary  to  section  2N2.1 
captioned  “Application  Notes”  is 
amended  in  Note  1  by  inserting  the 
following  additional  sentence  at  the  end: 

“  ‘Reckless’  and  ’criminally  negligent’  are 
defined  in  the  Commentary  to  {  IBl.l 
(Application  Instructions).’’. 

The  Commentary  to  section  3C1.2 
captioned  “Application  Notes"  is 
amended  in  Note  2  by  deleting  “section 
2A1.4  (Involuntary  Manslaughter)”  and 
inserting  in  lieu  thereof  “section  IBl.l 
(Application  Instructions)". 

Reason  for  Amendment:  The  terms 
“reckless”  and  “criminally  negligent” 
are  used  in  a  number  of  guidelines.  For 
consistency  and  clarity,  this  amendment 
transfers  the  deHnitions  of  these  terms 
to  section  IBl.l  (Application 
Instructions),  the  guideline  section 
containing  deHnitions  of  general 
applicability.  References  to  these 
deBnitions  are  added  and  conformed 
accordingly. 

(B).  Proposed  Amendment  to  §  IBl.l 
(Application  Instructions)  and  various 
chapter  Two  offense  guidelines:  The 
Commentary  to  section  IBl.l  captioned 
“Application  Notes”  is  amended  in  Note 
1  by  inserting  the  following  additional 
subdivision  at  the  end: 

“(m)  ‘Defendant’  refers  to  the  defendant 
individually,  and  not  to  other  participants. 
Therefore,  when  used  in  connection  with 
roles,  status,  knowledge,  or  motive,  it 
restricts  consideration  to  the  role,  status, 
knowledge  or  motive  of  the  defendant. 
Examples  include  section  2Gl.2(b)(2)  (’If  the 


defendant  was  a  parent,  relative,  or  legal 
guardian’),  section  2Hl.l(b)(l)  (‘If  the 
defendant  was  a  public  official’),  section 
2L1.1  (‘If  the  defendant  committed  the  oBense 
other  than  for  profit’),  section  2Sl.l(b)(l)  (’If 
the  defendant  knew  or  believed’),  section 
2T1.4  (‘If  the  defendant  committed  the  offense 
as  part  of  a  pattern  or  scheme  from  which  he 
derived  a  substantial  portion  of  his  income‘), 
section  3A1.1  (‘If  the  defendant  knew  or 
should  have  known’)  section  3B1.1  and 
section  3B1.2  (’Based  on  the  defendant’s 
role’),  and  section  3B1.3  (‘If  the  defendant 
violated  a  position  of  public  or  private  trust 
or  used  a  special  skilf). 

When  used  in  connection  with  conduct 
(acts  and  omissions),  the  use  of  the  term 
‘defendant’  restricts  consideration  to  the  acts 
and  omissions  that  the  defendant  committed, 
aided,  abetted,  counseled,  commanded, 
induced,  procured,  or  willfully  caused. 
Examples  include  section  3C1.1  (‘If  the 
defendant  willfully  obstructed  or  impeded’) 
and  section  3C1.2  (‘If  the  defendant 
recklessly  created  a  substantial  risk‘).‘‘. 

Section  2A5.2(a)(l)  is  amended  by 
deleting  “defendant  intentionally 
endangered”  and  inserting  in  lieu 
thereof  “offense  involved  intentionally 
endangering”. 

Section  2A5.2(a)(2)  is  amended  by 
deleting  “defendant  recklessly 
endangered”  and  inserting  in  lieu 
thereof  “offense  involved  recklessly 
endangering”. 

Section  2A6.1(b)(l)  is  amended  by 
deleting  “defendant  engaged  in”  and 
inserting  in  lieu  thereof  “offense 
involved”. 

Section  2A6.1(b)(2)  is  amended  by 
deleting  “defendant’s  conduct”  and 
inserting  in  lieu  thereof  “offense”. 

Section  2Sl.3(a)(l)  is  amended  by 
deleting  “defendant”  and  inserting  in 
lieu  thereof  “offense  involved”:  by 
deleting  “structured”  and  inserting  in 
lieu  thereof  “structiuing”;  and  by 
deleting  “Bled,  or  caused”  and  inserting 
in  lieu  thereof  “Bling,  or  causing”. 

Reason  for  Amendment:  This 
amendment  clariBes  that  the  term 
'defendant'  has  different  meanings  in 
different  contexts.  When  used  in  respect 
to  status,  position,  knowledge,  or 
motive,  it  refers  to  the  defendant  only 
(e.g.,  ‘If  the  defendant  knew  or  should 
have  known,’  'If  the  defendant  was  a 
parent,  guardian’).  When  used  in  respect 
to  conduct,  it  refers  to  the  personal 
conduct  of  the  defendant  (i.e.,  acts  or 
omissions  committed,  aided,  abetted, 
counseled,  commanded,  induced, 
procured,  or  willfully  caused  by  the 
defendant).  In  certain  guidelines 
(sections  2A5.2(a)  (1)  and  (2),  2A6.1(b) 

(1)  and  (2),  and  2Sl.3(a)(l)),  the 
Commission  has  used  the  term 
‘defendant’  although  the  broader  term 
‘offense  involved’  seems  more 
consistent  with  the  remainder  of  the 
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guidelines.  This  amendment,  in  these 
instances,  substitutes  the  term  ‘offense 
involved." 

(C).  Proposed  Amendment  to  section 
lBl.2  (Applicable  Guidelines);  Section 
lBl.2(a)  is  amended  by  deleting 
“conviction  by  a  plea  of  guilty  or  nolo 
contendere"  and  inserting  in  lieu  thereof 
“a  plea  agreement  (written  or  made 
oradly  on  the  record)". 

Section  lBl.2(c)  is  amended  by 
deleting  “conviction  by  a  plea  of  guilty 
or  nolo  contendere"  and  inserting  in  lieu 
thereof  “plea  agreement  (written  or 
made  orally  on  the  record)". 

Reason  for  Amendment  This 
amendment  revises  the  guideline  at 
section  lBl.2  to  clarify  the  meaning  of 
“stipulation"  as  used  in  this  guideline, 
consistent  with  the  amendment  of  the 
Commentary  to  this  guideline  effective 
November  1, 1991  (Appendix  C, 
amendment  434). 

(□).  Proposed  Amendment  to  section 
IBl.lO  (Retroactivity  of  Amended 
Guideline  Range  (Policy  Statement)): 
Section  iBl.lO(d)  is  amended  by 
inserting  "347,"  immediately  after  “341,”. 

Reason  for  Amendment  This 
amendment  provides  for  retroactive 
application  of  amendment  347,  which 
was  eH'ective  November  1, 1990.  Among 
the  factors  the  Commission  considers  in 
deciding  whether  an  amendment  should 
apply  retroactively  are:  (1)  the 
amendment’s  purpose;  (2)  the  magnitude 
of  the  change  in  guideline  range  the 
amendment  makes:  and  (3)  the  difficulty 
in  applying  the  amendment 
retroactively.  In  the  case  of  amendment 
347,  these  factors  suggest  the 
appropriateness  of  retroactive 
application.  First,  the  amendment’s 
purpose  was  to  clarify  section  3Cl.l’s 
application.  It  has  been  suggested  that 
the  misapplication  of  section  3C1.1 
before  the  amendment  might  have  been 
more  widespread  than  the  Commission 
first  believed.  Second,  the  interaction 
between  sections  3C1.1  and  3E1.1  means 
that  pre-amendment  decisions  to  apply 
section  3C1.1  might  have  had  a  four- 
level  rather  than  a  two-level  effect. 
Third,  the  presentence  investigation 
report  in  the  vast  majority  of  cases  will 
contain  all  information  necessary  to 
determine  whether  section  3C1.1  was 
appropriately  applied  in  the  first 
instance.  Thus,  retroactive  application 
of  section  3Cl.l’s  amended  commentary 
should  be  possible  with  little  additional 
fact  finding  or  hearings. 

(E).  Proposed  Amendment  to  chapter 
One,  part  B  (General  Application 
Principles):  Chapter  One,  part  B,  is 
amended  by  inserting  an  additional 
guideline  at  the  end,  titled  “Section 
iBl.ll.  Debnitions”,  containing:  (1)  The 
text  of  Application  Note  1  of  section 


IBI.I  as  subsection  (a);  (2)  the  text  of 
the  first  paragraph  of  Application  Note  2 
of  section  iBl.l  as  subsection  (b);  and 
(3)  the  following  commentary: 

“ComineDtary 
Application  Note; 

1.  The  term  ‘e.g.’  (for  example)  is  used  to 
set  forth  examples.  It  is  not  a  term  of 
limitation. 

The  term  ‘i.e.’  (that  is)  is  used  to  define  an 
item  or  concept  further  and,  therefore,  is  a 
term  of  limitation. 

The  term  ‘includes’  is  used  to  set  forth 
items  contained  in  a  particular  category.  It 
does  not  however,  necessarily  provide  an 
exhaustive  listing  of  the  items  in  that 
category.”. 

The  Commentary  to  section  IBI.I 
captioned  “Application  Notes”  is 
amended  by  deleting  Notes  1  and  2;  and 
by  renumbering  Notes  3, 4,  and  5  as  1,  2, 
and  3,  respectively. 

The  Commentary  to  section  iBl.l 
captioned  “Application  Notes"  is 
amended  in  Notes  1  (formerly  Note  3)  by 
deleting; 

“does  not  necessarily  include  every  statute 
covered  by  that  guideline.  In  addition,  some 
statutes  may  be”, 

and  inserting  in  lieu  thereof: 

“provides  examples  of  the  statutes  covered 
by  that  guideline.  Some  guidelines  apply  to 
more  than  one  statute,  and  some  statutes 
are”; 

and  by  inserting  the  following  additional 
paragraph  at  the  end: 

“In  the  case  of  an  obense  that  is  not  listed 
in  the  Guideline  Manual  (either  in  the 
Statutory  Provisions  or  Statutory  Index),  the 
list  of  offenses  set  forth  in  the  Statutory 
Provisions  to  the  various  offense  guidelines 
may  be  helpful  in  making  the  determination 
required  under  section  2x5.1  (Other  Offenses) 
as  to  whether  there  is  a  sufficiently 
analogous  guideline.”. 

Reason  for  Amendment  This 
amendment  moves  definitions  of  general 
applicability,  currently  contained  in  the 
Commentary  to  section  IBl.l,  to  a 
separate  guideline  section  for  ease  of 
reference,  and  elevates  these  debnitions 
from  commentary  to  guidelines  to  reflect 
their  importance. 

(F).  Proposed  Amendment  to  Chapter 
Two,  Offense  Conduct:  Section 
2A2.1(b)(l)  is  amended  by  inserting  “or” 
immediately  before  “(B)”,  and  by 
deleting: 

“:or  (C)  if  the  degree  of  injury  is  between 
that  specified  in  subdivisions  (A)  and  (B), 
increase  by  3  levels”: 

Section  2A2.2(b](3)  is  amended  by 
deleting: 

“(0)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (A)  and  (B),  add  3 
levels;  or 


(E)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  5 
levels’’. 

Section  2A3.1(b)(4)  is  amended  by 
inserting  “or"  immediately  before  “(B)", 
and  by  deleting";  or  (C)  if  the  degree  of 
injury  is  between  that  specibed  in 
subdivisions  (A)  and  (B),  increase  by  3 
levels”. 

Section  2A4.1(b)(2)  is  amended  by 
inserting  “or"  immediately  before  “(B)", 
and  by  deleting  ’’;  or  (C)  if  the  degree  of 
injury  is  between  that  specibed  in 
subdivisions  (A)  and  (B),  increase  by  3 
levels". 

Section  2B3.1(b)(3)  is  amended  by 
deleting: 

“(D)  If  the  degree  of  injury  is  between  that 
specibed  in  subdivisions  (A)  and  (B),  add  3 
levels;  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  si^divisions  (B)  and  (C),  add  5 
levels”. 

Section  2B3.2(b)(4)  is  amended  by 
deleting: 

“(D)  If  the  degree  of  injury  is  between  that 
specified  in  suMivisions  (A)  and  (B),  add  3 
levels;  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  5 
levels;  or 

Section  2E2.1  (b)(2)  is  amended  by 
deleting: 

"(D)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (A)  and  (B),  add  3 
levels;  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  5 
levels”. 

Reason  for  Amendment  This 
amendment  deletes  intermediate  offense 
level  adjustments  that  are  not  subject  to 
adequate  debnition  and  that  are 
unnecessary  to  the  operation  of  the 
guidelines  since  a  court  may  accomplish 
the  result  achieved  through  selecting  an 
intermediate  offense  level  by  instead 
selecting  the  higher  or  lower 
enhancement  and  adjusting  the  sentence 
within  the  applicable  range. 

(G).  Proposed  Amendment  to  Chapter 
Two,  Offense  Conduct:  Section 
2A2.4(c)(ll  is  amended  by  deleting 
“defendant  is  convicted  under  18  U.S.C. 
111  and  the"  Immediately  before 
“conduct”. 

Section  2Dl.l(b)(2)  is  amended  by 
deleting  “is  convicted  of  violating  21 
U.S.C.  960(a)”  and  inserting  in  lieu 
thereof  "unlawfully  imported  or 
exported  a  controlled  substance”:  and 
by  inserting  “or  export”  immediately 
following  “to  import”. 

Section  2Kl.5(b)(l)  is  amended  by 
deleting  “defendant  is  convicted  under 
49  U.S.C.  1472(1)(2)  (i.e.,  the  defendant 
acted”  and  inserting  in  lieu  thereof 
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“offense  was  committed’*,  and  by 
deleting  “life)’*  and  inserting  in  lieu 
thereof  “life”. 

Reason  for  Amendment;  This 
amendment,  consistent  with  the  overall 
structure  of  the  guidelines,  provides  for 
the  application  of  these  adjustments  on 
the  basis  of  the  underlying  conduct 
rather  than  upon  a  requirement  of  a 
conviction  under  a  speciHc  statute. 

(H) .  Proposed  Amendment  to  Section 
2B1.1  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft);  The  Commentary 
to  §  2B1.1  captioned  “Application 
Notes”  is  amended  in  the  first  paragraph 
of  Note  2  by  inserting  the  following 
additional  sentences  immediately  after 
the  second  sentence: 

"Market  value  Is  to  be  determined  in 
relation  to  the  victim  of  the  offense.  For 
example,  in  the  case  of  merchandise  taken 
from  a  retailer,  the  market  value  is  the  retail 
market  value;  in  the  case  of  merchandise 
taken  from  a  wholesaler,  the  market  value  is 
the  wholesale  market  value.”. 

Reason  for  Amendment:  This 
amendment  adds  language  to  the 
Commentary  of  Section  2B1.1  to  provide 
expressly  that  market  value  is  to  be 
determined  in  relation  to  the  particular 
victim,  an  approach  that  is  consistent 
with  the  other  portions  of  this  definition. 
Although  the  determination  of  loss  is  not 
subject  to  precise  definition  in  all 
circumstances,  a  victim-oriented 
approach  should  generally  make  the 
determination  more  straightforward.  For 
example,  in  the  case  of  20  television  sets 
stolen  from  a  wholesaler,  it  should 
generally  be  easier  to  determine  the 
wholesale  maricet  value  than  the 
eventual  retail  value  (which  may  differ 
widely  among  the  various  stores 
serviced  by  the  wholesaler). 

(I) .  Proposed  Amendment  to  Section 
2B5.1  (Offenses  Involving  Counterfeit 
Bearer  Obligations  of  the  United  States): 
The  Commentary  to  Section  2B5.1 
captioned  “Application  Notes'’is 
amended  in  Note  3  by  deleting  “merely 
photocopy  notes  or  otherwise”,  and  by 
inserting  “(e.g.,  a  mere  photocopy  of  a 
note)”  immediately  following  “so 
obviously  counterfeit”. 

The  Commentary  to  Section  2B5.1 
captioned  “Application  Notes”  is 
amended  by  inserting  the  following 
additional  Note: 

“4.  For  the  purpose  of  subsection  (b)(1).  do 
not  count  items  that  clearly  were  not 
intended  for  circulation  (e.g.,  discarded, 
defective  items).". 

Reason  for  Amendment:  This 
amendment  clarifies  the  operation  of 
this  guideline. 

(I).  Proposed  Amendment  to  Section 
201.1  (Unlawful  Manufacturing, 
Importing.  Exporting,  or  Trafficking): 


The  Commentary  to  Section  2D1.1 
captioned  “Application  Notes”  is 
amended  in  Note  10  in  the  subdivision 
of  the  "Drug  Equivalency  Tables”  in  the 
table  captioned  “Cocaine  and  Other 
Schedule  I  and  II  Stimulants”  by 
inserting  at  the  end: 

“N-N-Dimethylamphetamine=40  gm  of 
marihuana", 

and  in  the  table  captioned  “LSD,  PCP, 
and  Other  Schedule  I  and  II 
Hallucinogens”  by  inserting  at  the  end: 

"Phenylcyclohcxamine  (PCE)=5.79  kg  of 
marihuana”. 

Reason  for  AmendmenL  This 
amendment  inserts  equivalencies  for 
two  additional  controlled  substances  to 
make  the  Drug  Equivalency  Table  more 
comprehensive. 

(K).  Proposed  Amendment  to  section 
2D1.4  (Attempts  and  Conspiracies)  and 
various  Chapter  Two  offense  guidelines: 
Sections  ZDl.l,  2D1.2, 2D1.5, 2D1.6, 

2D1.7,  2D1.8,  2D1.9.  2D1.10.  2Dl.ll. 
2D1.12,  2D1.13. 2D2.1.  2D2.2  2D3.1. 2D3.2, 
2D3.3,  2D3.4.  and  2D3.5  are  amended  in 
their  titles  by  inserting  at  the  end 
thereof  in  each  instance  “;  Attempt  or 
Conspiracy”. 

Section  2D1.4  is  deleted  in  its  entirety. 

The  Commentary  to  section  2D1.1 
captioned  “Application  Notes”  is 
amended  in  Note  12  by  deleting  the 
second,  third,  and  fourth  sentences  and 
inserting  in  lieu  thereof; 

"Where  there  is  no  drug  seizure  or  the 
amount  seized  does  not  reflect  the  scale  of 
the  offense,  the  court  shall  approximate  the 
quantity  of  the  controlled  substance.  In 
making  this  determination,  the  court  may 
consider,  for  example,  the  price  generally 
obtained  for  the  controlled  substance, 
financial  or  other  records,  similar 
transactions  in  controlled  substances  by  the 
defendant,  and  the  size  or  capability  of  any 
laboratory  involved.”. 

The  Commentary  to  section  2D1.1 
captioned  “Application  Notes”  is 
amended  in  Note  12  by  inserting  the 
following  additional  paragraphs  at  the 
end: 

“If  the  offense  involved  both  a  substantive 
drug  offense  and  an  attempt  or  conspiracy 
(e.g.,  sale  of  five  grams  of  heroin  and  an 
attempt  to  sell  an  additional  ten  grams  of 
heroin),  the  total  quantity  involved  shall  be 
aggregated  to  determine  the  scale  of  the 
offense. 

In  an  offense  involving  negotiation  to 
traffic  in  a  controlled  substance,  the  weight 
under  negotiation  in  an  uncompleted 
distribution  shall  be  used  to  calculate  the 
applicable  amount.  However,  where  the  court 
finds  that  the  defendant  did  not  intend  to 
produce  and  was  not  reasonably  capable  of 
producing  the  negotiated  amount,  the  court 
shall  exclude  from  the  guideline  calculation 
the  amount  that  it  finds  the  defendant  did  not 


intend  to  produce  and  was  not  reasonably 
capable  of  producing.”. 

The  Commentary  to  section  2D1.6 
captioned  “Application  Notes”  is 
amended  in  Note  1  by  deleting 
“Commentary  to  section  2D1.1,  and 
Application  Notes  1  and  2  of  the 
Commentary  to  section  2D1.4.”  and 
inserting  in  lieu  thereof  “Commentary  to 
section  2D1.1”. 

The  Commentary  to  section  2X1.1 
captioned  "Application  Notes”  is 
amended  in  Note  1  by  deleting  “section 
2D1.4  (Attempts  and  Conspiracies)” 
wherever  it  appears  and  inserting  in  lieu 
thereof  in  each  instance: 

“Section  2D1.1  (Unlawful  Manufacturing, 
Importing.  Exporting,  or  Trafficking 
(Including  Possession  with  Intent  to  Commit 
These  Offenses);  Attempt  or  Conspiracy); 
section  2D1.2  (Drug  Ofienses  Occurring  Near 
Protected  Locations  or  Involving  Underage  or 
Pregnant  Individuals;  Attempt  or 
Conspiracy);  section  2D1.5  (Continuing 
Criminal  Enterprise;  Attempt  or  Conspiracy); 
section  2D1.6  (Use  of  Communication  Facility 
in  Committing  Drug  Offense;  Attempt  or 
Conspiracy);  section  2D1.7  (Unlawful  Sale  or 
Transportation  of  Drug  Paraphernalia; 
Attempt  or  Conspiracy);  section  2D1.8 
(Renting  or  Managing  a  Drug  Establishment; 
Attempt  or  Conspiracy);  section  2D1.9 
(Placing  or  Maintaining  Dangerous  Devices 
on  Federal  Property  to  Protect  the  Unlawful 
Production  of  Controlled  Substances:  Attempt 
or  Conspiracy);  section  2D1.10  (Endangering 
Human  Life  While  Illegally  Manufacturing  a 
Controlled  Substance;  Attempt  or 
Conspiracy);  section  2Dl.ll  (Unlawfully 
Distributing,  Importing,  Exporting  or 
Possessing  a  Listed  Chemical;  Attempt  or 
Conspiracy);  section  2D1.12  (Unlawful 
Possession,  Manufacture,  Distribution,  or 
Importation  of  Prohibited  Flask  or  Equipment; 
Attempt  or  Conspiracy);  section  2D1.13 
(Structuring  Chemical  Transactions  or 
Creating  a  Chemical  Mixture  to  Evade 
Reporting  or  Recordkeeping  Requirements; 
Presenting  False  or  Fraudulent  Identification 
to  Obtain  a  Listed  Chemical;  Attempt  or 
Conspiracy);  section  2D2.1  (Unlawful 
Possession;  Attempt  or  Conspiracy);  section 
2D2.2  (Acquiring  a  Controlled  Substance  by 
Forgery,  Fraud,  Deception,  or  Subterfuge; 
Attempt  or  Conspiracy);  section  2D3.1  (Illegal 
Use  of  Registration  Number  to  Manufacture, 
Distribute,  Acquire,  or  Dispense  a  Controlled 
Substance;  Attempt  or  Conspiracy);  section 
2D3.2  (Manufacture  of  Controlled  Substance 
in  Excess  of  or  Unauthorized  by  Registration 
Quota;  Attempt  or  Conspiracy);  section  2D3.3 
(Illegal  Use  of  Registration  Number  to 
Distribute  or  Dispense  a  Controlled 
Substance  to  Another  Registrant  or 
Authorized  Person;  Attempt  or  Conspiracy); 
section  2D3.4  (Illegal  Transfer  or 
Transshipment  of  a  Controlled  Substance; 
Attempt  or  Conspiracy);  and  section  2D3.5 
(Violation  of  Recordkeeping  or  Reporting 
Requirements  for  Listed  Chemicals  and 
Certain  Machines;  Attempt  or  Conspiracy)". 
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Appendix  A  (Statutory  Index)  is 
amended  in  the  line  beginning  21  U.S.C. 
846  by  deleting  “2D1.4”  and  inserting  in 
lieu  thereof:  “2D1.1.  2D1.2.  2D1.5.  2D1.6. 
2D1.7,  2D1.8.  2D1.9.  2D1.10,  2Dl.ll, 

2D1.12.  2D1.13,  2D2.1.  2D2.2.  2D3.1, 

2D3.2.  2D3.3.  2D3.4.  and  2D3.5”:  and  in 
the  line  beginning  21  U.S.C.  §  963  by 
deleting  “2D1.4"  and  inserting  in  lieu 
thereof:  “2D1.1,  2D1.2.  2D1.5.  2D1.6. 

2D1.7,  2D1.8.  2D1.9.  2D1.10,  2Dl.ll, 

2D1.12.  2D1.13,  2D2.1,  2D2.2.  2D3.1, 

2D3.2.  2D3.3.  2D3.4.  and  2D3.5". 

Reason  for  Amendment:  This 
amendment  clarifies  and  simplifies  the 
guideline  provisions  dealing  with 
attempts  and  conspiracies  in  drug  cases 
and  conforms  the  structure  of  these 
provisions  to  that  of  other  offense 
guidelines  that  specifically  address 
attempts  and  conspiracies  (i.e.,  attempts 
and  conspiracies  described  in  section 
2Xl.l(c)). 

(L) .  Proposed  Amendment  to  section 
2E1.4  (Use  of  Interstate  Commerce 
Facilities  in  the  Commission  of  Murder- 
For-Hire):  Section  2El.4(a)(2)  is 
amended  by  inserting  at  the  end  “from 
sections  2A1.2  (First  Degree  Murder), 
2A1.5  (Conspiracy  or  Solicitation  to 
Commit  Murder),  or  2A2.1  (Assault  With 
Intent  to  Commit  Murder),  as 
applicable". 

The  Commentary  to  section  2E1.4 
captioned  “Background"  is  amended  by 
deleting: 

"The  statute  does  not  require  that  a  murder 
covered  by  this  section  has  been  committed. 
The  maximum  term  of  imprisonment 
authorized  by  statute  ranges  from  five  years 
to  life  imprisonment.”, 

and  inserting  in  lieu  thereof: 

“This  guideline,  and  the  statute  to  which  it 
applies,  does  not  require  that  a  murder 
actually  have  been  committed.". 

Reason  for  Amendment:  This 
amendment  makes  the  wording  of 
subsection  (a)(2)  and  the  Background 
Commentary  more  precise.  The 
reference  in  the  current  Background 
Commentary  to  a  maximum  term  of  five 
years  is  obsolete;  this  sentence  is 
deleted  as  unnecessary. 

(M) .  Proposed  Amendment  to  section 
2)1.6  (Failure  to  Appear  by  Defendant): 
Section  2J1.6(b)(l)  is  amended  by 
deleting  “away  from  the  facility"  and 
inserting  in  lieu  thereof  “in  failure  to 
appear  status". 

The  Commentary  to  section  2)1.6 
captioned  “Application  Notes"  is 
amended  by  inserting  the  following 
additional  notes: 

"5.  'Voluntarily  surrendering’  includes 
voluntarily  reporting  to  the  court  or  to  the 
correctional  facility  (in  the  case  of  a  failure  to 
report  for  service  of  sentence),  or  turning 
one’s  self  in  to  a  law  enforcement  authority 


as  a  person  in  failure  to  appear  status.  It  does 
not,  however,  include  notifying  authorities  of 
one’s  failure  to  appear  status  after  being 
arrested  on  another  charge. 

6.  ’While  in  failure  to  appear  status’  means 
at  any  time  between  the  time  the  defendant 
was  scheduled  to  report  and  the  time  the 
defendant  was  returned  to  federal  custody.” 

Reason  for  Amendment:  The 
amendment  clarifies  the  operation  of 
this  guideline. 

(N).  Proposed  Amendment  to  chapter 
Two,  part  L,  subpart  2:  The  title  of 
section  2L2.1  is  amended  by  inserting  at 
the  end  False  Statement  in  Respect  to 
the  Citizenship  or  Immigration  Status  of 
Another;  Fraudulent  Marriage  to  Assist 
Alien  to  Evade  Immigration  Law”. 

The  Commentary  to  section  2L2.1 
captioned  “Statutory  Provisions”  is 
amended  by  inserting  “8  U.S.C.  1325(b);” 
immediately  before  “18  U.S.C.”,  and  by 
inserting  “1015,”  immediately  after 
“Sections”. 

The  title  of  section  2L2.2  is  amended 
by  inserting  at  the  end:  “;  False 
Personation  or  Fraudulent  Marriage  by 
Alien  to  Evade  Immigration  Law”. 

The  Commentary  to  section  2L2.2 
captioned  “Statutory  Provisions”  is 
amended  by  deleting  “18  U.S.C."  and 
inserting  in  lieu  thereof  “8  U.S.C. 

1325(b);  18  U.S.C.  911, 1015,”. 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  in  the  appropriate 
place  by  title  and  section; 

”8  U.S.C.  1325(b)  *  *  *  2L2.1,  2L2.2”. 

Reason  for  Amendment:  This 
amendment  expands  the  titles  of 
sections  2L2.1  and  2L2.2  to  include 
additional  statutes  appropriately 
covered  by  these  provisions. 

Conforming  revisions  are  made  in  the 
Statutory  Provisions  and  Appendix  A 
(Statutory  Index). 

(O).  Proposed  Amendment  to  section 
2P1.1  (Escape,  Instigating  or  Assisting 
Escape):  Section  2Pl.l(b)(3)  is  amended 
by  deleting  “the  non-secure  custody  of  a 
community  corrections  center, 
community  treatment  center,  ‘halfway 
house,’  or  similar  facility”  and  inserting 
in  lieu  thereof  “non-secure  custody”  and 
by  inserting  “(A)  the  offense  involved  a 
failure  to  return  from  a  furlough  from 
secure  custody;  or  (B)”  immediately 
following  “apply  if’. 

The  Commentary  to  section  2P1.1 
captioned  “Application  Notes”  is 
amended  in  Note  2  by  deleting  “(not  in 
connection  with  an  arrest  or  other 
charges)”  and  inserting  in  lieu  thereof  “; 
it  does  not  include  notifying  authorities 
of  one’s  status  as  an  escapee  after  being 
arrested  on  another  charge”. 

Reason  for  Amendment:  This 
amendment  clarifies  (1)  that  a  failure  to 
return  from  a  furlough  from  secure 


custody  is  excluded  from  subsection 
(b)(3);  and  (2)  that  an  institution  with  no 
security  perimeter  (a  minimum  security 
camp)  is  included  under  subsection 
(b)(3)  (U.S.  V.  Agudelo,  768  F.Supp.  339 
(N.D.  Fla.  1991)).  In  addition,  it  malces  an 
editorial  improvement  to  the 
commentary. 

(P).  Proposed  Amendment  to  chapter 
two,  part  T,  subpart  3,  Customs  Taxes: 
The  Introductory  Commentary  to 
Chapter  two,  part  T,  subpart  3,  is 
amended  by  deleting  “.  'These  guidelines 
are  primarily  aimed  at”  and  inserting  in 
lieu  thereof  “and  is  designed  to  address 
violations  involving”;  by  deleting  “They 
are”  and  inserting  in  lieu  thereof  “It  is”; 
by  deleting  “legislation  generally 
applies”  and  inserting  in  lieu  thereof 
“criminal  statutes  apply”;  by  inserting 
“if  applicable,”  immediately  following 
“guideline,”;  and  by  deleting  “these 
guidelines”  and  inserting  in  lieu  thereof 
“the  guideline  in  this  part”. 

Section  2T3.1  is  amended  in  the  title 
by  inserting  at  the  end  “;  Receiving  or 
Trafficking  in  Smuggled  Property”. 

Section  2T3.1  is  amended  by  inserting 
the  following  additional  subsection: 

”(c)  Cross  Reference 
(1)  If  the  offense  involves  a  contraband 
item  covered  by  another  offense  guideline, 
apply  that  offense  guideline  if  the  resulting 
offense  level  is  greater  than  that  determined 
above.”. 

The  Commentary  to  section  2T3.1 
captioned  “Application  Notes”  is 
amended  in  Note  2  by  deleting  “the 
court  should  impose  a  sentence  above 
the  guideline”  and  inserting  in  lieu 
thereof  “an  upward  departure  may  be 
warranted”. 

Section  2T3.2,  including 
accompanying  commentary,  is  deleted 
in  its  entirety. 

Appendix  A  (Statutory  Index)  is 
amended  in  the  lines  beginning  “18 
U.S.C.  545”,  “18  U.S.C.  547”,  “18  U.S.C. 
549”,  and  “19  U.S.C.  1464”  by  deleting  in 
each  instance  ”,  2T3.2”. 

Reason  for  Amendment:  This 
amendment  inserts  a  cross  reference  in 
section  2T3.1  to  provide  the  legal 
authority  to  implement  the  policy  set 
forth  in  the  introductory  commentary: 
consolidates  sections  2T3.1  and  2T3.2 
which  contain  identical  characteristics; 
and  makes  conforming  changes  in 
commentary. 

(Q).  Proposed  Amendment  to  section 
2X1.1  (Attempt,  Solicitation,  or 
Conspiracy);  Section  2Xl.l(b)(3)  is 
amended  by  deleting  “(A)”;  and  by 
deleting: 

”(B)  If  the  statute  treats  solicitation  of  the 
offense  identically  with  the  object  offense,  do 
not  apply  subdivision  (A)  above;  i.e.,  the 
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offense  level  is  the  same  as  that  for  the  object 
offense.”. 

The  Commentary  to  Section  2X1.1 
captioned  “Application  Notes”  is 
amended  in  the  last  paragraph  of  Note  1 
by  inserting  “Section  2B4.1  Bribery  in 
Procurement  of  Bank  Loan  and  Other 
Commercial  Bribery:  Solicitation  of 
Bribe);"  immediately  before  “Section 
2C1.1”;  by  inserting  “Section  2C1.5 
(Payments  to  Obtain  Public  Office; 
Solicitation  of  Payment);  Section  2C1.6 
(Loan  or  Gratuity  to  Bank  Examiner,  or 
Gratuity  for  Adjustment  of  Farm  ' 
Indebtedness,  or  Procuring  Bank  Loan, 
or  Discount  of  Commercial  Paper; 
Solicitation  of  Loan  or  Gratuity);” 
immediately  before  “Section  2K.1”;  and 
by  inserting  “;  Section  2E5.6  (Prohibited 
Payments  or  Lending  of  Money  by 
Employer  or  Agent  to  Employees, 
Representatives,  or  Labor 
Organizations;  Solicitation  of  Prohibited 
Payment  or  Loan);  Section  2)1.8  (Bribery 
of  Witness;  Solicitation  of  Bribe); 

Section  2)1.9  (Payment  to  Witness; 
Solicitation  of  Payment)”  immediately 
before  the  period  at  the  end  of  the 
sentence. 

The  Commentary  to  Section  2X1.1 
captioned  “Application  Notes”  is 
amended  in  Note  4  in  the  second 
sentence  by  deleting  “(b)(3)(A)”  and 
inserting  in  lieu  thereof  “(b)(3)”. 

Conforming  Amendments;  Section 
2B4.1  is  amended  in  the  title  by  inserting 
at  the  end  “;  Solicitation  of  Bribe”. 

Section  2C1.5  is  amended  in  the  title 
by  inserting  at  the  end  “;  Solicitation  of 
Payment”. 

Section  2C1.6  is  amended  in  the  title 
by  inserting  at  the  end  “;  Solicitation  of 
Loan  or  Gratuity”. 

Section  2E5.6  is  amended  in  the  title 
by  inserting  at  the  end  “;  Solicitation  of 
Prohibited  Payment  or  Loan”. 

Section  2)1.8  is  amended  in  the  title  by 
inserting  at  the  end  “;  Solicitation  of 
Bribe”. 

Section  2)1.9  is  amended  in  the  title  by 
inserting  at  the  end  “;  Solicitation  of 
Payment”. 

Reason  for  Amendment:  HYas 
amendment  simplibes  the  structure  of 
this  guideline  by  deleting  subsection 
(b)(3)(B)  and  addressing  the  offenses 
currently  covered  by  this  subsection  by 
including  a  specific  reference  to 
solicitation  in  the  titles  of  the 
appropriate  offense  guideline,  as  is  done 
in  the  case  of  conspiracy  and  attempt. 

(R).  Proposed  Amendment  to  Sections 
2X3.1  (Accessory  After  the  Fact)  and 
2X4.1  (Misprision  of  Felony):  Section 
2X3.1  is  amended  by  deleting  “4”  and 
inserting  in  lieu  therof  “level  1”,  and  by 
inserting  “level”  immediately  before 
“30". 


Section  2X4.1  is  amended  by  deleting 
“4”  and  inserting  in  lieu  thereof  “level 
1”,  and  by  inserting  “level”  immediately 
before  “19”. 

Reason  for  Amendment  This 
amendment  corrects  an  anomaly.  For 
example,  under  the  current  guidelines,  in 
the  case  of  a  level  6  or  7  theft  or  b-aud 
(or  any  other  offense  with  an  offense 
level  of  6  or  7),  a  conviction  for  the 
substantive  offense  with  a  4-ievel 
reduction  for  minimal  role  will  result  in 
an  offense  level  of  2  or  3,  respectively.  A 
conviction  for  accessory  after  the  fact  or 
misprision  (lesser  offenses)  will  result  in 
a  higher  Hnal  offense  (level  4)  because 
of  the  alternative  minimum  offense 
level.  This  anomaly  is  removed  by  the 
revision  of  the  minimum  offense  level 
under  Sections  2X3.1  and  2X4.1. 

(S).  Proposed  Amendment  to  Section 
3A1.2  (Official  Victim):  Section  3Al.2(a) 
is  amended  by  deleting  “a  law 
enforcement  or  corrections  officer;  a 
former  law  enforcement  or  corrections 
officer;  an  officer  or  employee  included 
in  18  U.S.C.  1114;  a  former  officer  or 
employee  included  in  18  U.S.C.  1114;” 
and  inserting  in  lieu  thereof  “a 
government  officer  or  employee;  a 
former  government  officer  or 
employee;”. 

The  Commentary  to  section  3A1.2 
captioned  “Application  Notes”  is 
amended  in  Note  2  by  deleting  “are  not 
expressly  covered  by  this  section.  The 
court  should  make  an  upward  departure 
of  at  least  three  levels  in  those  unusual 
cases  in  which  such  persons  are 
victims.”  and  inserting  in  lieu  thereof 
“although  covered  by  this  section,  do 
not  represent  the  heartland  of  the 
conduct  covered.  An  upward  departure 
to  reflect  the  potential  disruption  of  the 
governmental  function  in  such  cases 
typically  would  be  warranted.”. 

The  Commentary  to  section  3A1.2 
captioned  “Application  Notes”  is 
amended  in  Note  4  by  deleting  “law 
enforcement  or  corrections  officer  or 
other  person  covered  under  18  U.S.C. 
1114”  and  inserting  in  lieu  thereof 
“government  officer  or  employee”;  and 
by  inserting  at  the  end  “This  adjustment 
also  would  not  apply  in  the  case  of  a 
robbery  of  a  postal  employee  because 
the  offense  giiideline  for  robbery 
contains  an  enhancement  (section 
2B3.1(a))  that  takes  such  conduct  into 
account.". 

Reason  for  Amendment  Section  3A1.2 
(entitled  “Official  Victim”)  currently 
covers  some  but  not  all  government 
officers  or  employees  victimized  on 
account  of  their  official  position. 
Primarily,  it  covers  law  enforcement  and 
correctional  officers  and  employees, 
prosecutors  and  judges;  but  because  of 
the  reference  to  18  U.S.C.  1114,  it  also 


covers  postal  waikers  and  members  of 
the  Coast  Guard.  To  add  to  the 
complexity,  an  application  note  instructs 
that  in  the  case  of  certain  high  level 
officials,  an  upward  departure  of  at  least 
3  levels  should  be  made.  Unstated  is 
whether  a  3-level  upward  departure 
should  be  made  in  the  case  of  a 
governmental  officer  or  employee  who  is 
not  covered  by  this  section  but  who 
nonetheless  is  targeted  as  a  victim 
because  of  his  official  status.  This 
amendment  adopts  a  more  generic 
approach.  Under  this  amendment,  this 
section  would  apply  to  all  government 
officers  or  employees  targeted  on 
account  of  their  official  position  or  in 
retaliation  for  their  official  conduct. 

(T).  Proposed  Amendment  to  section 
3B1.3  (Abuse  of  Position  of  Trust  or  Use 
of  Special  Skill):  Section  3B1.3  is 
amended  in  the  title  by  inserting 
"Special”  immediately  before  "Trust". 

Section  3B1.3  is  amended  by  inserting 
“special”  immediately  before  “trust" 
wherever  the  latter  term  appears. 

The  Commentary  to  section  3B1.3 
captioned  “Application  Notes”  is 
amended  by  deleting  Note  1  as  follows: 

“1.  The  position  of  trust  must  have 
contributed  in  some  substantial  way  to 
facilitating  the  crime  and  not  merely  have 
provided  an  opportunity  that  could  as  easily 
have  been  afforded  to  other  persons.  This 
adjustment,  for  example,  would  not  apply  to 
an  embezzlement  by  an  ordinary  bank 
teller.”, 

and  inserting  in  lieu  thereof: 

“1.  ‘Special  trust'  refers  to  a  position  of 
public  or  private  trust  characterized  by 
professional  or  managerial  discretion  (i.e., 
substantial  discretionary  judgment  that  is 
ordinarily  given  considerable  deference). 

Such  positions  ordinarily  are  subject  to 
significantly  less  monitoring  than  the  typical 
employee.  For  this  enhancement  to  apply,  the 
position  of  trust  must  have  contributed  in 
some  significant  way  to  facilitating  the 
commission  or  concealment  of  the  offense 
(e.g.,  by  making  the  detection  of  the  offense 
or  the  defendant's  responsibility  for  the 
offense  more  difficult).  This  adjustment,  for 
example,  would  apply  in  the  case  of  an 
embezzlement  of  a  client's  funds  by  an 
attorney  serving  as  a  guardian,  a  fraudulent 
loan  scheme  by  a  bank  president,  the  theft  of 
merchandise  by  a  police  officer  who  Hnds  the 
door  unlocked  during  a  routine  patrol,  or  the 
criminal  sexual  abuse  of  a  patient  by  a 
physician  under  the  guise  of  an  examination. 
This  adjustment  would  not  apply  in  the  case 
of  an  embezzlement  or  theft  by  an  ordinary 
bank  teller  or  postal  employee  because  such 
positions  are  not  characterized  by  the  factors 
described  above.” 

Reason  for  Amendment  Numerous 
questions  have  arisen  in  the  application 
of  this  section  in  respect  to  the  intended 
scope  of  this  adjustment.  This 
amendment  reformulates  the  definition 
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of  an  abuse  of  position  of  trust  to 
provide  an  operationally  more  workable 
definition  that  appropriately 
distinguishes  cases  warranting  this 
enhancement. 

(U) .  Proposed  Amendment  to  chapter 
Five,  part  E  (Restitution.  Fines, 
Assessments,  Forfeitures):  Chapter  Five, 
part  E,  is  amended  by  inserting  the 
following  additional  policy  statement: 

‘‘Section  5E1.5.  Costs  of  Prosecution 
(Policy  Statement) 

Costs  of  prosecution  shall  be  imposed  on  a 
defendant  as  required  by  statute. 

Commentary 

Background:  Various  statutes  require  the 
court  to  impose  the  costs  of  prosecution:  7 
U.S.C.  13  (larceny  or  embezzlement  in 
connection  with  commodity  exchanges):  21 
U.S.C.  844  (simple  possession  of  controlled 
substances)  (unless  the  court  flnds  that  the 
defendant  lacks  the  ability  to  pay);  26  U.S.C. 
7201  (attempt  to  defeat  or  evade  income  tax): 
26  U.S.C.  7202  (willful  failure  to  collect  or  pay 
tax);  26  U.S.C.  7203  (willful  failure  to  file 
income  tax  return,  supply  information  or  pay 
tax);  26  U.S.C.  7206  (fraud  and  false 
statements):  26  U.S.C.  7210  (failure  to  obey 
summons):  26  U.S.C.  7213  (unauthorized 
disclosure  of  information):  26  U.S.C.  7215 
(offenses  with  respect  to  collected  taxes):  26 
U.S.C.  7216  (disclosure  or  use  of  information 
by  preparers  of  returns);  26  U.S.C.  7232 
(failure  to  register  or  false  statement  by 
gasoline  manufacturer  or  producer):  42  U.S.C. 
1302C-9  (improper  FOIA  disclosure);  43  U.S.C. 
942-6  (rights  of  way  for  Alaskan  wagon 
roads).". 

Reason  for  Amendment:  A  number  of 
statutes  mandate  imposition  of  the  costs 
of  prosecution.  The  proposed  policy 
statement  would  make  the  Guidelines 
Manual  more  comprehensive  by 
including  notice  to  users  of  these 
statutory  sentencing  requirements. 

(V) .  Proposed  amendment  to  chapter 
Five,  part  K  (Departures):  Chapter  Five, 
part  K,  is  amended  by  inserting  the 
following  additional  policy  statement: 

“Section  5K2.17.  Extraordinary 
Physical  Impairment  (Policy  Statement) 

If  a  defendant  suffers  from  an 
extraordinary  physical  impairment,  a 
sentence  below  the  applicable  guidline  range 
may  be  warranted;  e.g.,  in  the  case  of  a 
seriously  infirm  defendant,  home  detention 
may  be  as  efficient  as,  and  less  costly  than, 
imprisonment". 


Reason  for  Amendment:  For  purposes 
of  clarity  and  comprehensiveness,  this 
amendment  takes  an  existing  ground  for 
departure  discussed  in  section  5H1.4 
(Physical  Condition,  Including  Drug  or 
Alcohol  Dependence  or  Abuse)  and 
creates  a  new  section  in  chapter  Five, 
part  K  (Departures)  that  specifically 
deals  with  this  ground  for  departure. 

(W) .  Proposed  Amendment  to  section 
6B1.2  (Standards  for  Acceptance  of  Plea 
Agreements):  Section  6Bl.2(a)  is 
amended  by  deleting  "statutory 
purposes  of  sentencing”  and  inserting  in 
lieu  thereof  “sentencing  guidelines”. 

The  Commentary  to  section  6B1.2  is 
amended  by  deleting  "This  section 
makes  clear  that  a  court  may  accept  a 
plea  agreement  provided  that  the  judge 
complies  with  the  obligations  imposed 
by  Rule  11(e),  Fed.  R.  Crim,  P.  A  judge” 
and  inserting  in  lieu  thereof  “The  court”, 
and  by  inserting  the  following  additional 
sentences  immediately  before  “This 
requirement”: 

“A  defendant  who  enters  a  plea  of  guilty  in 
a  timely  manner  will  enhance  the  likelihood 
of  his  receiving  a  reduction  in  offense  level 
by  2  levels  under  §  3E1.1  (Acceptance  of 
Responsibility).  Further  reduction  in  offense 
level  (or  sentence)  due  to  a  plea  agreement 
will  tend  to  undermine  the  sentencing 
guidelines.". 

The  Commentary  to  section  6B1.2  is 
amended  in  the  first  sentence  of  the 
second  paragraph  by  deleting  “will”  and 
inserting  in  lieu  thereof  “may”. 

Reason  for  Amendment:  This 
amendment  expresses  the  Commission's 
position  on  the  appropriate  interaction 
between  section  3E1.1  and  section  6B1.2, 
and  makes  several  editorial 
improvements. 

(X) .  Proposed  Amendment  to  section 
6B1.2  (Standards  for  Acceptance  of  Plea 
Agreements):  Section  6Bl.2(a)  is 
amended  by  deleting  “statutory 
purposes  of  sentencing”  and  inserting  in 
lieu  thereof  “sentencing  guidelines”. 

Section  6Bl.2(a)  is  amended  by 
inserting  the  following  additional 
paragraph  at  the  end: 

“Provided,  that  the  acceptance  of  a  plea 
agreement  that  includes  the  dismissal  of  a 
charge  or  a  plea  agreement  not  to  pursue  a 
potential  charge  shall  not  exclude  the 
conduct  underlying  such  charge  from 
consideration  under  section  lBl.3  (Relevant 


Conduct)  in  respect  to  the  offense  of  which 
the  defendant  is  convicted.". 

The  Commentary  to  section  6B1.2  is 
amended  by  inserting  the  following 
additional  paragraph  as  the  second 
paragraph: 

“Compliance  with  subsection  (a)  of  this 
policy  statement  will  reduce  the  likelihood 
that  a  plea  agreement  will  undermine  the 
sentencing  guidelines,  intentionally  or 
unintentionally.  It  is  to  be  noted,  however, 
that  the  acceptance  of  a  plea  agreement  that 
includes  the  dismissal  of  a  charge,  or  a  plea 
agreement  not  to  pursue  a  potential  charge 
will,  in  no  event,  exclude  the  conduct 
underlying  such  charge  from  consideration 
under  the  provisions  of  section  lBl.3 
(Relevant  Conduct)  that  are  applicable  to  the 
offense  of  which  the  defendant  is  convicted.”. 

The  Commentary  to  section  6B1.2  is 
amended  in  the  third  (formerly  second) 
paragraph  by  deleting  “will”  and 
inserting  in  lieu  thereof  “should”;  by 
deleting  “the  contemplated  sentence  is” 
and  inserting  in  lieu  thereof  “such 
sentence  is  an  appropriate  sentence”; 
and  by  deleting  “recommended  sentence 
or  agreement”  and  inserting  in  lieu 
thereof “sentence”. 

Reason  for  Amendment:  This 
amendment  clarifies  that  a  plea 
agreement  to  dismiss  a  charge  or  not  to 
pursue  a  potential  charge  does  not 
insulate  the  conduct  underlying  such 
charge  from  the  operation  of  section 
IBI.3  (Relevant  Conduct). 

(Y),  Proposed  Amendment  to  section 
5D1.1  (Imposition  of  a  Term  of 
Supervised  Release):  Section  5Dl.l(a)  is 
amended  by  inserting  “(other  than  a 
sentence  of  life  imprisonment)” 
immediately  before  “is  imposed”. 

The  Commentary  to  section  5D1.1 
captioned  “Application  Notes”  is 
amended  in  the  first  sentence  of  Note  1 
by  inserting  “(other  than  a  sentence  of 
life  imprisonment)”  immediately 
following  “year”. 

Reason  for  Amendment:  Currently, 
this  guideline  requires  imposition  of  a 
term  of  supervised  release  whenever  a 
term  of  imprisonment  exceeding  one 
year  is  imposed.  This  amendment 
provides  an  exception  to  this 
requirement  in  the  case  of  a  sentence  of 
life  imprisonment. 
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